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Hills Residential: all reasonable steps taken to file 
return

Hills Residential Ltd and Latimer Developments Ltd v 
HMRC[2018] UKFTT 0039 was an appeal by Latimer 

Hill LLP against a penalty of £100 imposed by HMRC for 
the late-filing of a SDLT return following a £15,000,000 land 
acquisition. The FTT considered the steps the appellant 
had taken in applying for a VAT registration number and 
a unique taxpayer reference number. The SDLT return and 
payment of tax were due by 24 March 2017 but despite the 
taxpayer chasing on 2 March, 8 March and 22 March 2017, 
neither the VAT number nor the UTR had been received by 
then. HMRC accepted the appellant’s contention that the 
lack of a VAT number was delaying payment of the tax due. 
The VAT number was eventually received by the appellant 
on 26 April 2017 and the SDLT return was then filed. The 
UTR was never received.

A penalty for late filing was issued on 2 May 2017 
and upheld on review by HMRC on 15 August 2017. The 
taxpayer appealed on the basis it had taken all reasonable 
steps to meet the filing deadline and rather it was HMRC’s 
delay in providing the VAT number that caused the delay 
in filing. HMRC’s guidance confirms that as SDLT is a 
self-assessment tax, the responsibility for submitting the 
return rests with the taxpayer, and that if a taxpayer believes 
it does not have the necessary unique references to be 

able to complete the return, it should contact the relevant 
HMRC helpline. The appellant did this, only to be told by 
an advisor that it should use its company reference number 
even though (being a partnership) it did not have one. The 
tribunal considered that the helpline adviser regrettably 
‘did not seem to have appreciated the difference between 
a Companies Act company which has a CRN and an LLP 
which has a different type of number’.

The FTT first assessed the validity of the penalty and 
found it to be invalid. It criticised the lack of information 
submitted by HMRC to show two things: (i) ‘that a 
determination was issued and in what form and by whom’; 
and (ii) that the notice of penalty was served on the liable 
person. Fatal to its position was that HMRC had failed to 
demonstrate that a determination had been made by an 
authorised officer or even a ‘live human being’. Judge Thomas 
referred to his own judgment in Khan Properties Ltd v HMRC 
[2017] UKFTT 830 (TC) (in which he held a determination 
made by a computer to be invalid) to conclude that the late 
filing penalty issued in this case was invalid.

Notwithstanding his conclusion that the penalty itself 
was invalidly determined, the FTT also allowed the appeal 
on the basis that the appellant’s actions were those of a 
‘prudent person, exercising reasonable foresight and due 
diligence and having proper regard for their responsibilities.’

Why it matters
The decision confirms that, although the onus is on the 
taxpayer to file self-assessment returns correctly and on 
time, provided the taxpayer takes all reasonable steps to 
do so in the context of all reasonable circumstances, there 
cannot be automatic liability on the taxpayer’s part for failing 
to meet the requirements set by HMRC.

Onillon: the ‘reasonable in all the circumstances’ 
defence
In Onillon v HMRC [2018] UKFTT 33, the taxpayer had 
entered into a failed tax avoidance scheme. He sought to 
claim the intended relief by way of a tax refund that would 
have been due had the scheme worked. The refund was never 
paid and a follower notice was correctly issued by HMRC 
setting out the corrective action required. Incorrectly, HMRC 
also issued an accelerated payment notice in respect of the 
tax relief that was never refunded. On the basis that the 
taxpayer knew there was no money owed by him, he did not 
take the corrective action set out in the notice (which would 
have included amending and filing his tax return within 
the prescribed timeframe) and rather, through his advisor, 
discussed the matter with HMRC. From that discussion, it 
was the taxpayer’s understanding that no further action was 
required by him as no tax refund had ever been made.

HMRC subsequently issued the taxpayer with a 30% 
penalty for failure to take the corrective action, which he 
then appealed. The appellant relied on two grounds of 
defence: that he did not fail to take any corrective action 
that he could or should have taken, and that if there was a 
failure to take corrective action, it was reasonable for him 
not to take it. The appellant submitted in respect of the latter 
defence that: it is not reasonable to require the taxpayer to 
do something that has already been done (i.e. to amend 
a tax return that has already been amended by HMRC), 
and that even if no such amendment had been made it was 
reasonable from the information provided (namely figures 
produced by HMRC) to assume that that was the case. It was 
further submitted that it was reasonable for the appellant’s 
solicitor to accept HMRC’s statement made by telephone 
that there was no further action required.
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Speed read
The First-tier Tribunal has considered, in separate cases, the 
validity of penalties. In Hills Residential, an automatic late filing 
penalty was invalid where the taxpayer had taken all reasonable 
steps to try to file the return on time; in Onillon the FTT considered 
for the first time the ‘reasonable in all the circumstances’ defence 
against a penalty for failure to take corrective action; HMRC v 
Tooth highlights the benefit of making full disclosure to HMRC, 
even where the legal technical basis for the claim by the taxpayer 
is controversial, and is later proved to be wrong; and D J Wood v 
HMRC confirms that a penalty for late filing cannot generally be 
invoked without a prior notice to file having been served.
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The FTT allowed the appeal on the basis that the 
taxpayer had done everything that was ‘reasonable in all the 
circumstances’ and that irrespective of his technical failure 
to follow correct procedure and regularise his position with 
HMRC, the taxpayer should not be penalised.

Why it matters
The case succeeded on the basis of the ‘reasonable in all the 
circumstances’ defence that had not been judicially considered 
before. The case confirms that the question as to what is 
‘reasonable in all the circumstances’ must be considered 
objectively but within the legislative context in which it arises. 
A taxpayer’s decision not to take corrective action must be 
a properly informed choice and something that a prudent 
and reasonable hypothetical person would have done in his 
situation in light of all the facts and the legislative context but 
taking into account the taxpayer’s own beliefs and actions. The 
case thus helps to codify the meaning of ‘reasonable in all the 
circumstances’ within the context of FA 2014 s 20. It confirms 
that even in circumstances where the taxpayer can do more to 
regularise his position with HMRC, that in itself is not fatal to 
his position.

Tooth: invalid discovery assessment
In HMRC v Tooth [2018] UKUT 38, the taxpayer had created 
a salary loss by virtue of a tax avoidance scheme that was 
later disallowed. Due to an software problem, the tax return 
did not allow him to claim the loss in the right place and 
so he knowingly entered the claim into another part of the 
return but provided a full explanation as to the legal basis 
of the relevant entries. HMRC took the view that this was a 
standalone claim and issued the relevant enquiry under TMA 
1970 Sch 1A. It subsequently realised, by virtue of the case 
of HMRC v Cotter [2013] UKSC 69, that a different enquiry 
under TMA 1970 s 9A should have been made but the 
deadline for issue had passed. It therefore issued a discovery 
assessment on the basis that the tax return contained a 
deliberate inaccuracy leading to a tax loss.

The FTT decided in the taxpayer’s favour and HMRC 
appealed. The Upper Tribunal took the view that HMRC 
could not simply switch between statutory grounds just to 
find a way to challenge the return, and that they had to rely 
on the correct statutory provision. The fact that the deadline 
had passed for the s 9A enquiry was irrelevant and did not 
give HMRC free reign to contrive to find another basis for 
challenge. The UT also held that it was quite clear from the 
tax return that the taxpayer had set out his interpretation 
of the law as the basis for his claim. The fact that his 
interpretation was technically questionable, controversial, 
and later taken to be wrong, did not make the return 
inaccurate when it was filed. Even less could it be said to be a 
deliberate inaccuracy. In fact, HMRC had made no discovery 
as there was full disclosure on the part of the taxpayer albeit 
the legal basis of his claim was incorrect. The UT therefore 
dismissed HMRC’s appeal.

Why it matters
The judgment in this case might seem surprising given the 
legal basis for making the claim underpinned what proved 
to be a failed tax avoidance scheme. Recent cases indicate 
a trend of the tribunal to try within their remit to provide 
opportunities for HMRC to challenge cases associated with 
tax avoidance schemes. This case, however, specifically 
confirms the favourable treatment a taxpayer might receive 
where there has been a frank and open disclosure of 
process, and of his interpretation of the law, even where his 
interpretation is later proven to be technically incorrect. 

What was disclosed was a bona fide interpretation of the law 
and even if it was later proved wrong, the return was not itself 
inaccurate and certainly not deliberately so.

Wood: whether notice to deliver tax return issued
In D J Wood v HMRC [2018] UKFTT 74, HMRC levied 
a TMA 1970 Sch 55 penalty for the late filing of a self-
assessment return but the FTT took issue with the fact that 
HMRC could not produce evidence to show that a notice 
to deliver a tax return had been issued or served on the 
taxpayer.

The defence relied upon by the taxpayer on appeal was 
‘reasonable excuse’. Although that defence was discounted 
by the tribunal, they still allowed the appeal on the basis that 
Sch 55 had been wrongly and prematurely invoked in the 
first place. Relying on the wording of TMA 1970 s 8(1) which 
provides that a taxpayer ‘may be required by a notice’ to file 
a return, the tribunal opined that if ‘Parliament intended 
that the obligation to deliver … a return was an absolute 
obligation, … there seems to be no reason why there should 
by any reference to a notice requirement at all.’ The tribunal 
conceded that there can be cause to impose penalties by 
reference to failing other statutory obligations such as the 
s 7 requirement to notify chargeability. However, penalties 
aligned to such other sections would be made by recourse to 
specific statutory provisions, rather than the Sch 55 provision 
in question.

Why it matters
One might consider that the occasions when this set of 
circumstances, and the corresponding favourable FTT 
decision, will apply are limited given there are numerous 
ways by which a filing requirement automatically arises. That 
said, in this case there was no such automatic obligation, and 
it could potentially invite scrutiny of all cases where taxpayers 
have unilaterally decided to complete a tax return without 
notice but outside the relevant time limits.

What to look out for
zz Consultation on time limit extension for assessing 

offshore non-compliance: Following the initial 
announcement in the Autumn 2017 Budget, a 
consultation opened on 19 February 2018 on the 
proposal to implement a new minimum tax assessment 
time limit of 12 years for assessing offshore non-
compliance. It is intended that the time limit will apply 
to assessments of income tax, capital gains tax and 
inheritance tax (and, potentially, corporation tax). The 
proposed change is intended to address situations where 
the current assessment time limits of four and six years 
are not sufficient to establish the full position. The 
consultation closes on 14 May 2018.

zz New special committee on financial crime, tax evasion 
and tax avoidance: MEPs have voted in favour of a new 
committee set up to target financial crime, tax evasion 
and tax avoidance which was proposed in response to 
the paradise papers leak of last year. They have also 
voted in favour of further proposals that will place 
disclosure obligations on any intermediaries seeking to 
promote aggressive cross-jurisdictional tax schemes. n
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