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THE GREAT WEALTH
TRANSFER

Baby Boomers are expected to transfer between
$30T-$70T in wealth over the next two decades.

Only 11% of Millennials display a “relatively high”
level of financial literacy, while 28% of Millennials
display a “very low" literacy rate in finances.

New York alone saw a 350% increase in contested
estate proceedings from 2016-2019.
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NORTH CAROLINA PROBATE

The Uniform Probate Code, a model legal code to standardize probate, has been
adopted in 18 U.S. States. North Carolina is not one of the 18 states.

Instead, North Carolina’s statutory provisions for estate administration are governed by
N.C. Gen. Stat. Ch. 28A, effective since July 1, 1975.

Under N.C. Gen. Stat. § 28A-13-2, a personal representative “is a fiduciary who...is
under a general duty to settle the estate of the personal representative’s decedent as
expeditiously and with as little sacrifice of value as is reasonable under all of the
circumstances.”

Article 21 of N.C. Gen. Stat. Ch. 28A governs the accounting for a decedent’s estate.




NORTH CAROLINA PROBATE:
ANNUAL ACCOUNTS

N.C. Gen Stat. § 28A-21-1. Annual accounts.

"Until the final account has been filed pursuant to G.S. 28A-21-2, the personal representative or
collector shall, for so long as any of the property of the estate remains in the control, custody or
possession of the personal representative or collector, file annually in the office of the clerk of
superior court an inventory and account, under oath, of the amount of property received by the
personal representative or collector, or invested by the personal representative or collector, and
the manner and nature of such investment, and the receipts and disbursements of the personal
representative or collector for the past year.”

Annual accounts are due “30 days after the expiration of one year” from the date the estate file
opened.

The personal representative must produce proof of receipts and/or vouchers to the clerk for any
disbursements related to the estate.




NORTH CAROLINA PROBATE:
FINAL ACCOUNTS®S

N.C. Gen Stat. § 28A-21-2. Final accounts.

Unless extended by the Clerk of Superior Court, “the personal representative or
collector must file the final account for settlement within one year after qualifying or
within six months after receiving a State estate or inheritance tax release, or in the time
period for filing an annual account pursuant to G.S. 28A-21-1, whichever is later.”

The personal representative must produce proof of receipts and/or vouchers to the
Clerk for any disbursements related to the estate.

Once all debts and other claims against the estate have been paid, the personal
representative may file the final account to be “reviewed, audited and recorded by the
Clerk of Superior Court.”




NORTH CAROLINA PROBATE:
ACCOUNTING REQUIREMENTS

N.C. Gen Stat. § 28A-21-3. What accounts must contain.
Accounts signed under oath shall contain:
1. The period which the account covers and whether it is an annual or final accounting

2. The amount and value of the property of the estate according to the inventory and
appraisal or according to the next previous accounting, the amount of income and
additional property received during the period being accounted for, and all gains from the
sale of any property or otherwise;

3. All payments, charges, losses, and distributions;
4. The property on hand constituting the balance of the account, if any; and

5. Such other facts and information determined by the clerk to be necessary to an
understanding of the account.




STATE OF NORTH CAROLINA >h"°~9

PART I11. RECEIPTS
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|, the undersigned representative, being first duly sworn, say that the following is a complete and accurate account of my receipts, disbursements and
other fransactions as representative of this estate or rust,
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2, Listloans to the estate for the purpose of paying claims,
3. W a sale of personal properdy reswls in a gain over the valus Fsted on the Inventory [AQC-E-505), Nst the gain a5 a receipl, M a sale results
in aloss as cr:mpa.'srf fo the value [isted on the fnmr\roryl J'B_O{}.'T the loss on Side One, Part [ of this form,
. Do not report, 82 & recelpl, changes in value [when comparad fo the value Nated in the Invenfory) of items which have nof bean saldl
. If any real property willed fo the estate has been solo, report the entire proceeds 25 & receipl.
. If any real property not willed to the estate has been sold in & special proceeding to creste assets with which fo pay claims of the estate,
report as @ recelpl only that porion of the proceeds received from the Gommissioners (the balance nof needed fo pay olaims of the estale (s
distnbuted in the special procssding).
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Secretary of Revenue that states that the estate tax |iability has been satisfed,
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Final Accaunt,
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PROBATE ASSETS V. NONPROBATE ASSETS

PROBATE: - NONPROBATE:
Real Property Real Property
Personal Property Payable on Death Accounts
Solely Owned Bank Accounts Life Insurance Proceeds

Investment / Retirement Accounts

*Trust assets belong to the trust corpus and are designated by the
grantor / settlor of the trust.




REAL PROPERTY: PROBATE V. NON-PROBATE

Depending on terms of a decedent’s will, real property can be a probate asset or non-
probate asset.

Unless title to real property is conveyed to the executor or personal representative under
the terms of a decedent’s will, title to real property is presumed to automatically vest in
the beneficiaries named in the will upon death of the testator.

This means the real property is NOT a probate asset, and an executor or personal
representative cannot treat the real property as a probate asset.

If title to real property is conveyed to the executor or personal representative under the
terms of a decedent’s will, then title vests in the executor or personal representative and
the real property becomes a probate asset. See N.C. Gen. Stat. § 28A-17-10.




SPOUSAL RIGHTS AND THE ELECTIVE SHARE

N.C. Gen. Stat. § 30-3.1 provides “the surviving spouse of a decedent who dies domiciled in this State has a right to claim
an ‘elective share,’ which means an amount equal to (i) the applicable share of the Total Net Assets, as defined in G.S. 30-
3.2(4), less (ii) the value of Net Property Passing to Surviving Spouse, as defined in G.S. 30-3.2(2c¢).

The spouse’s applicable share of the Total Net Assets is as follows:

(1) If the surviving spouse was married to the decedent for less than five years, fifteen percent (15%) of the Total Net
Assets.

(2) If the surviving spouse was married to the decedent for at least five years but less than 10 years, twenty-five percent
(25%) of the Total Net Assets.

(3) If the surviving spouse was married to the decedent for at least 10 years but less than 15 years, thirty-three percent
(33%) of the Total Net Assets.

(4) If the surviving spouse was married to the decedent for 15 years or more, fifty percent (50%) of the Total Net Assets.

N.C. Gen. Stat. 30-3.2(4) defines Total Net Assets as “The total assets reduced by year's allowances to persons other than
the surviving spouse and claims.”




CHILDREN'S RIGHTS AND THE
PRETERMITTED CHILD

N.C. Gen. Stat. § 31-5.5 provides “any after-born, after-adopted, or entitled after-born child born
out of wedlock shall have the right to share in the testator's estate to the same extent the after-
born, after-adopted, or entitled after-born child born out of wedlock would have shared if the

testator had died intestate” unless:

(1) The testator made some provision in the will for the child, whether adequate or not;

(2) It is apparent from the will itself that the testator intentionally did not make specific
provision therein for the child;

(3) The testator had children living when the will was executed, and none of the testator’s
children actually take under the will;

(4) The surviving spouse receives all of the estate under the will; or

(5) The testator made provision for the child that takes effect upon the death of the
testator, whether adequate or not.




CAVEATS

Under N.C. Gen. Stat. § 31-32, a person interested in the estate of a decedent may file a caveat to
challenge the validity of a will admitted for probate, or to prove another will should be admitted to
probate instead.

A caveat is like a civil lawsuit, but the exclusive issue in caveat proceedings is the validity of a decedent'’s
will or will(s).

Common legal claims in caveat actions include fraud, undue influence, coercion, and/or lack of capacity,
among others.

Once a caveat is filed, the clerk of court transfers the cause to the superior court for trial by jury, and the
executor must preserve the property of the estate, refrain from making distributions to beneficiaries, and
refrain from awarding commissions to the executor until the caveat is resolved.

However, while a caveat proceeding is ongoing, the executor must continue to file all accountings, and
may continue to file all appropriate tax returns, estate debts, estate claims, and other expenses




ESTATE PROCEEDINGGS

Unlike caveats, estate proceedings under N.C. Gen. Stat. § 28A-2-6 remain before the clerk of
superior court, unless consolidated with a pending civil action and transferred to superior court.

Estate proceedings can be contested or uncontested.

Under N.C. Gen. Stat. § 28A-2-4, estate proceedings before the clerk of superior court include,
but are not limited to:

1) Petitions granting and revoking letters testamentary (petitions to remove an executor)
2) Petitions to determine the elective share of a surviving spouse

3) Petitions to ascertain heirs, determine questions of construction of wills, determine priority
among creditors, etc.

Depending on the relief sought by a petitioner in an estate proceeding, the clerk of superior
court may issue a stand still order placing estate administration on hold until a petition is heard
and resolved.




NORTH CAROLINA UNIFORM TRUST CODE

As of 2020, 34 states have adopted the Uniform Trust Code, including North Carolina.

North Carolina’s Uniform Trust Code is codified under N.C. Gen. Stat. Ch. 36C and became
effective January 1, 2006.

Unlike the general definition of the fiduciary relationship between an executor and

beneficiaries under N.C. Gen. Stat. § 28A-13-2, a trustee has many affirmative fiduciary duties
under the Uniform Trust Code, including:

1) duty to prudently administer the trust, 2) duty of loyalty, 3) duty of impartiality,

4) duty to exercise special skill or expertise (when trustee has special skills or expertise),
5) duty to control and protect trust property, 6) duty to adequately maintain trust
records, and 7) duty to inform and report information to beneficiaries, among others.




NORTH CAROLINA UNIFORM TRUST CODE

N.C. Gen. Stat. § 36C-2-208. Accounting to clerk.

(a) No trustee, including a trustee appointed by the clerk of superior court, is required to
account to the clerk of superior court unless the trust instrument directs that the trustee
account to the clerk of superior court, or unless the trustee is otherwise required by law to
account to the clerk of superior court.

(b) If the trustee is required to account to the clerk of superior court, the trustee shall not be
permitted to resign as trustee until a final account of the trust estate is filed with the clerk of
superior court and until the court is satisfied that the account is true and correct, unless the
terms of the trust instrument provide otherwise.

Notwithstanding subsections (a) and (b) of this section, under a proceeding brought under
G.S. 36C-4-405.1, the clerk of superior court may require a trustee of a charitable trust to
account to the clerk of superior court.




NORTH CAROLINA UNIFORM TRUST CODE

N.C. Gen. Stat. § 36C-2-209. Qualification and accounting of trustee of a testamentary trust.

If a testamentary trust is created under a will executed before January 1, 2004, then the
trustee of the trust must first qualify under applicable law for the qualification of executors
in North Carolina. The trustee must also follow the same annual and final accounting
procedures required of executors and estate administrators (N.C. Gen. Stat. Ch. 28A.),
unless the will provides otherwise.

If a testamentary trust is created under a will executed on or after January 1, 2004, and the
trust directs the trustee to account to the Clerk of Superior Court, then the trustee of the
trust must first qualify under applicable law for the qualification of executors in North
Carolina. The trustee must also follow the same annual and final accounting procedures set
forth in N.C. Gen. Stat. Ch. 28A. No trustee is required to account to the clerk of superior
court unless the will directs the trustee to account to the clerk of superior court.




NORTH CAROLINA
UNIFORM PRUDENT INVESTOR ACT

North Carolina’s Uniform Trust Code has also incorporated the provisions of the Uniform Prudent
Investor Act.

Under N.C. Gen. Stat. § 36C-9-902, a trustee “shall invest and manage trust assets as a prudent
investor would, by considering the purposes, terms, distribution requirements, and other
circumstances of the trust. In satisfying this standard, the trustee shall exercise reasonable care,
skill, and caution.” A trustee’s investment and management decisions respecting individual assets
must be evaluated not in isolation but in the context of the trust portfolio as a whole and as a part
of an overall investment strategy having risk and return objectives reasonably suited to the trust.

Circumstances for trustee to consider: 1) General economic conditions, 2) possible effect of
inflation / deflation, 3) tax consequences of investment decisions, 4) role of individual
investments within overall portfolio, 5) expected total return from income and appreciation of
capital, 6) other resources of beneficiaries, 7) need for liquidity, regular income, and preservation
of capital, 8) an asset’s special relationship to the purpose of the trust.




SELECTING THE RIGHT EXECUTOR

Testators should consider the following when selecting an executor:

Ensure the prospective executor is not disqualified by statute (at least 18
years of age, literate, not a convicted felon, etc.).

Identify someone with a legal, accounting, or financial background - note
this is less of a prerequisite than for a trustee, given the clerk’s supervision
over estate administration.

Determine whether the prospective executor and beneficiaries have a
healthy relationship.

Although permissible, be cautious about selecting an executor who is also
a beneficiary. = d

Appoint multiple co-executors to prevent and resolve disputes with
beneficiaries.

Avoid appointing your favorite relative, heir, or friend - identify the most
responsible.

m‘




SELECTING THE RIGHT TRUSTEE

Trust settlors should consider the following when selecting a trustee:

|dentify someone with a legal, accounting, or financial background, and arguably a
prerequisite due to investment obligations and the lack of court supervision.

Given a trustee's responsibilities under the Uniform Prudent Investors Act, a trustee will
need to be prepared to manage, sell, and trade trust assets.

Determine whether the prospective trustee(s) and beneficiaries have a healthy
relationship.

Although permissible, be cautious about selecting a trustee who is also a beneficiary.

Appoint multiple co-trustees, or a corporate trustee, to prevent and resolve disputes with
beneficiaries.

Avoid appointing your favorite relative, heir, or friend - identify the most responsible.




COMMON ISSUES IN
ESTATE AND TRUST DISPUTES

The Decedent'’s estate planning documents were not professionally drafted or were drafted
poorly.

The executor or trustee fails to comply with the inventory and accounting requirements
provided by statute, or in some cases, fails to apply to open an estate file altogether.

The executor is uncertain about probate assets v. non-probate assets and mistakenly treats a
non-probate asset as a probate asset (real property).

The trustee breaches a fiduciary duty or fails to prudently manage and invest trust assets.
The executor/trustee and beneficiaries are related but have been estranged for several years.

The executor/trustee and beneficiaries have not been estranged for several years but
otherwise have a tumultuous relationship.




STRATEGIES TO PREVENT
ESTATE LITIGATION

1. Execute a well-written, clearly defined estate plan.

2.Include heirs in estate planning discussions. The more informed the heirs are about the estate plan; the less
likely conflict will arise during administration.

3. Select fiduciaries wisely. Consider a corporate trustee if beneficiaries do not get along.

4. Avoid dividing a family business equally among several heirs, especially those who are not involved in the
business. Consider leaving voting stock to heirs who are active in the family business and non-voting stock to
heirs who are not active in the family business. All heirs still receive the same financial benefit.

5. Leaving a nominal trust gift to disinherit a child may cause more harm than good. A nominal trust gift entitles
the disinherited child to a copy of the trust and the trust’s accounting. Either disinherit the child completely or
give the child gifts outside the trust.

6. Avoid drafting an estate plan that aims to control a beneficiary’s behavior. Instead, give a trustee broad
discretion over distributions and have a detailed conversation with the trustee about desired distributions.




CONBIDERATIONS & TAKEAWAYS

1. Estate Administration: Executors have 3. Estate and Trust Issues: Often arise from
annual and final accounting obligations poorly drafted documents or an
under North Carolina law. An estate’s executor’s / trustee's misunderstanding
final account must be approved by the of his/her obligations.*

clerk of superior court.
X 4. Executors and Trustees: No need to be

2. Trust Administration: Trustees may have an expert, but should be
annual and final accounting obligations, knowledgeable of legal, financial, and
but affirmatively have the duty to investment responsibilities required to
prudently invest trust assets. serve. The favorite child is not always

the best-equipped for the job.

*Many disputes also arise due to disdain between family members and may not be avoidable




QUESTIONS?

THANK YOU
Robert Young Rachel Decker
336-478-1131 336-4175-1161
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