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Amendments to the Turkish Data Protection Law

Processing of sensitive personal data

RULE:
Processing of sensitive personal data is prohibited.

(a) Explicit consent

(b) Explicitly stipulated by laws

(c) Processing is necessary to protect the life or physical integrity of the data
subject or of another natural person where the data subject cannot disclose
their consent due to actual impossibility or whose consent is not legally valid

(¢) Processing of personal data made public, in accordance with the intention
of the data subject

(d) Processing is mandatory for the establishment exercise or protection of
aright

(e) Processing by persons or authorized institutions and organizations under
the obligation of confidentiality, for the protection of public health, preventive
medicine, medical diagnosis, treatment and care services, and for the
planning, management and financing of health services

(f) Processing mandatory for the fulfillment of legal obligations in the field of
employment, occupational health and safety, labor and social security or
social services and social assistance

(9) Processing carried out by other non-profit organizations established for
political, philosophical, religious or trade union purposes on condition that the
processing relates solely to the members of the organization or to persons
who are in reaular contract with this oraanization




Rule:
Presence of legal grounds set out in
Articles 5 and 6 of the LPPD
+
Existence of an adequacy decision issued
by the Board that the third country, sector
within the third country or international
organizations to which personal data will be
transferred provides adequate protection

Abbreviations

Law No. 6698 on the

HAFD Protection of Personal Data

in the absence of

WAIGTIdIsAN Data Protection Authority

"Board" Data Protection Board

adequacy decision

Presence of legal set out in Articles 5 and 6

of the LPPD
+

Data subject having the opportunity to

Cross-border Transfer of Personal Data

in the absence of

exercise their rights and to apply for

effective remedies in the recipient country

B

Fulfillment of the following safeguards

(a) Existence of an agreement that does not
constitute an international contract between (i)
public institutions and organizations or
international organizations abroad, and (ii)
public institutions and organizations
professional association with public entity
status in Turkiye

+

Board's permission

(b) Existence of binding corporate rules for
companies within a group of undertakings
engaged in joint economic activity

+

Board's approval

(c) Existence of standard contractual clauses
published by the Board
T

notification to the Authority within
5 business days

(¢) Existence of a written undertaking
containing provisions to ensure adequate
protection

T

Board's permission

appropriate safeguards

Exceptions for occasional cases

(a) Data subject's explicit consent to the
transfer, provided that they have been
informed about the potential risks

(b) Transfer is being necessary for the
performance of a contract between the data
subject and the controller or for the
implementation of pre-contractual measures
taken at the request of the data subject

(c) Transfer is being necessary for the
establishment or performance of a contract
between the data controller and another
natural or legal person for the benefit of the
data subject

(¢) Transfer is being necessary for an
overriding public interest

(d) Transfer is being necessary for the
establishment, exercise or protection of a right

(e) Transferis being necessary to protect the
life or physical integrity of the data subject or
of another natural person where the data
subject cannot disclose their consent due to
actual impossibility or whose consent is not
legally valid

(f) Transfer is being made from a register that
is open to the public or persons with a
legitimate interest, to the extent that the
conditions laid down by applicable law for
accessing the registry is met and transfer is
requested by those having legitimate interest.




Effective Date

Amendments
The amendments to the Law on the Protection of Personal Data ("LPPD") will enter into force on June 1, 2024.

Our Comments and Potential Effects

Within the scope of the amendments, new mechanisms are stipulated, especially for cross-border transfers. In order for these
mechanisms to be implemented, the Personal Data Protection Authority ("Authority") is expected to publish the standard
contractual clauses and provide guidance and actions to clarify how these mechanisms will work together with the existing
transfer mechanisms.

Processing of Sensitive Personal Data

Amendments
The amendments introduce new and alternative legal grounds for the processing of sensitive personal data under the LPPD.

Accordingly, the processing of sensitive personal data will only be allowed if one of the following legal grounds is relied upon:
i. The explicit consent of the data subject;
ii. Itis expressly stipulated by law

Example: Processing of data on criminal convictions in accordance with the Law No. 5352 on Judicial Records; collection of
people's fingerprints in accordance with Article 5 of the Law No. 2559 on Police Duties and Powers

iii. Processing is necessary to protect the life or physical integrity of the data subject or of another natural person where the
data subject cannot disclose their consent due to actual impossibility or whose consent is not legally valid;

Example: Processing of sensitive personal data such as blood type and previous ilinesses for the purpose of protecting the life
or bodily integrity of a person who is unable to disclose their consent due to loss of consciousness for any reason

iv. Processing of personal data made public by the data subject in accordance with the intention of the data subject;

Example: Processing and use of personal data such as blood type and allergy information that a person has shared in a
publicly accessible environment for use in emergencies, provided that the processing is in accordance with such purpose




v. Processing is mandatory for the establishment, exercise or protection of a right;

Example: Ongoing retention by employers of the health data of their former employees in order to exercise their defence rights
in lawsuits that may be filed after the termination of the employment contract; processing of a disabled person's disability
report by the tax office in order for a disabled person to benefit from the right to purchase a vehicle by being exempt from
special consumption tax

vi. For the protection of public health, preventive medicine, medical diagnosis, treatment and care services, and for the
planning, management and financing of health services, processing by persons or authorized institutions and organizations
under the obligation of confidentiality;

Example: Data and records kept by the Ministry of Health and all kinds of health institutions and the Social Security Institution
for the purposes set out in this subparagraph

vii. Processing is mandatory for the fulfilment of legal obligations in the field of employment, occupational health and safety,
labour and social security or social services and social assistance

Example: Processing of individuals' health data or criminal conviction data by employers in order to fulfil the obligation to
employ disabled or convicted persons as per the Labour Law No. 4857; processing of the person's health report in order to
fulfil the transportation service to health institutions provided to dialysis patients

viii. Processing of personal data of current or former members of foundations, associations or other non-profit organizations
established for political, philosophical, religious or trade union purposes, or persons who are in regular contact with these
organizations and formations under certain conditions.

Example: Processing of information about current members of such organizations and entities, as well as former members and
persons who are in regular contact with them by making donations; processing by a trade union of data relating to its field of
activity and purpose only on trade union membership (however, personal data relating to the health or religion of trade union
members cannot be processed as it is not related to its field of activity and purpose)

Our Comments and Potential Effects

The categories for sensitive personal data have been retained as is under Article 6 of the LPPD. However, obtaining explicit
consent is no longer appears as the main rule and explicit consent is now listed as an option among other legal grounds for
processing of sensitive personal data.

The amendments eliminate the binary distinction between the exceptions for sensitive personal data relating to health and
sexual life and other sensitive personal data. In this respect, it is possible to say that the regulation is in line with Article 9 of the
European General Data Protection Regulation (“GDPR").

Accordingly, it is now possible for data controllers to process sensitive personal data based on new mechanisms without
obtaining explicit consent, especially for employment and occupational health and safety processes. Therefore, explicit




consent may not be required in all cases for the processing of sensitive personal data of employees and that employee privacy
notices may need to be revised accordingly in the future.

However, unlike the GDPR, the requirement of "expressly provided by law", which is stipulated in the previous version of the
LPPD, is also preserved.

Nevertheless, unlike the amendments, the GDPR also includes "public interest" and "processing of sensitive personal data for
archiving, scientific or historical research and statistical purposes within the scope of public interest” as processing grounds.
Although such legal grounds are not specifically listed under Article 6 among the options in the LPPD, please note that the
anonymous processing of personal data for research, planning and statistical purposes is subject to a general exception
pursuant to Article 28 of the LPPD.

In the amendments, the requirement to take adequate measures determined by the Personal Data Protection Board ("Board")
for the processing of sensitive personal data in the existing Article 6 is preserved.

Cross-Border Transfer of Personal Data

Amendments
With the amendments, comprehensive changes have been made to cross-border data transfer mechanisms. A tiered system is
envisaged for personal data transfers abroad:

1. Existence of an adequacy decision:
Presence of legal grounds set out in Articles 5 and 6 of the LPPD

+

The existence of an adequacy decision issued by the Board that the third country, sector within the third country or
international organization to which personal data will be transferred provides adequate protection

In the absence of an adequacy decision:
Presence of legal grounds set out in Articles 5 and 6 of the LPPD

+

data subject having the opportunity to exercise their rights and to apply for effective remedies in the recipient country

+

Fulfilment of the following safeguards specified in the LPPD




Existence of an agreement (which is not an international contract) between public institutions and organizations abroad
or international organizations, and public institutions and organizations or professional association with public entity
status in Tlirkiye + Board's permission

Existence of binding corporate rules for companies within a group of undertakings engaged in joint economic activity +
Board's approval

iii. Existence of standard contractual clauses published by the Board + notification to the Authority within 5 business days
iv. Existence of a written undertaking containing provisions to ensure adequate protection + Board's permission
In the absence of an adequacy decision and appropriate safeguards

In cases where there is no adequacy decision and appropriate safeguards cannot be provided, it is stipulated that personal
data may be transferred abroad in the following cases, provided that it is occasional:

i. The data subject's explicit consent to the transfer, provided that they have been informed about the potential risks

ii. The transfer is necessary for the performance of a contract between the data subject and the controller or for the
implementation of pre-contractual measures taken at the request of the data subject

iii. The transfer is necessary for the establishment or performance of a contract between the data controller and another
natural or legal person for the benefit of the data subject

iv. The transfer is necessary for an overriding public interest
. The transfer is necessary for the establishment, exercise or protection of a right

i. The transfer is necessary to protect the life or physical integrity of the data subject or of another natural person where
the data subject cannot disclose their consent due to actual impossibility or whose consent is not legally valid

ii. The transfer is made from a register that is open to the public or persons with a legitimate interest, to the extent that the

conditions laid down by applicable law for accessing the registry and transfer is requested by those having legitimate
interest are met

The amendments acknowledges onward transfers for the first time legally and sets out that onwards transfers are subject to
cross-border transfer rules.

The amendments sets out a transition period in relation to cross-border transfers based on explicit consent. In this context,
data controllers that obtain explicit consent for cross-border transfer can continue to rely on these explicit consents till
September 1, 2024.

Finally, it is stated that the principles and procedures on cross-border transfers will be regulated by a regulation.




Our Comments and Potential Effects

Significant amendments are envisaged for the existing Article 9. A structure similar to the GDPR is established by the
amendments, namely (i) the existence of an adequacy decision, (ii) the provision of appropriate safeguards in the absence of
an adequacy decision, and (iii) the cases in the absence of an adequacy decision and appropriate safeguards.

However, unlike the GDPR, the amendments also require that the transfers in these cases must also be "occasional" in terms
of the transfer mechanisms specified for cases where both an adequacy decision and adequate safeguards are absent.
Continuous transfers therefore require an adequacy decision or appropriate safeguards in the recipient country.

The amendments are particularly important for the transfer processes that are currently being relied on explicit consent. With
the amendments, explicit consent is now considered as an exceptional mechanism for the cross-border transfer of personal
data. Hence, data controllers who currently transfer personal data abroad relying on explicit consent shall review their transfer
processes.

Pursuant to the transitional provision, explicit consents obtained before or after the entry into force of Article 9, based on the
pre-amended version of Article 9 will remain valid until September 1, 2024. Therefore, for the sake of managing the transition
period, it is made possible for explicit consents obtained before the amendment to be valid for three months. However, no such
provision has been introduced for the already approved undertaking letters. Therefore, one may argue that transfers made on
the basis of these undertaking letters may continue.

The amendments do not regulate in detail how other existing mechanisms, such as undertaking letters, will operate in
conjunction with the new mechanisms and the publication of the standard contractual clauses. It is foreseen that these issues
will be shaped by the additional legislation of the Authority such as announcements and regulations before September 1, 2024,
when explicit consents will cease to be valid.

Standard Contractual Clauses

Amendments

Pursuant to the amendments introduced to Article 9, data controllers and data processors must notify the Authority that they
have signed standard contractual clauses within 5 days as of signing. Failure to notify may result in administrative fines up to
TRY 1 million.

Our Comments and Potential Effects
With this amendment, for the first time in the LPPD, the notification regarding the signing of the standard contractual clauses
has been deemed sufficient, and a mechanism that does not require the approval of the Authority has been introduced.




Further, the amendments enable the imposition of administrative fines on data processors as well, in case of failure to notify
the signing of the standard contractual clauses

Amendments

Administrative courts are determined as the sole judicial authority for appeals against administrative fines imposed for
violations of the LPPD. However, applications pending before criminal judgeships of peace as of June 1, 2024, the effective
date of the amendments, will continue to be heard by these judgeships.

Our Comments and Potential Effects

Before the amendments, the appeal process against the administrative fines imposed by the Authority was subject to the
appeal procedure regulated under the Misdemeanors Law, and therefore, the criminal judgeships of peace were set out as the
appeal authority. However, pursuant to the amendments, criminal judgeships of peace will no longer be authorized for appeal.
Accordingly, appeals against administrative fines imposed by the Board will be subject to the 60-day period applicable to

administrative appeals, instead of the 15-day appeal period before the criminal judgeships of peace.
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Kisisel Verilerin Korunmasi Kanunu'nda Degisiklikler

Ozel Nitelikli Kisisel Verilerin islenmesi

) KURAL:
Ozel nitelikli kisisel verilerin iglenmesi yasaktir.

ISTISNALAR:
(a) Acik riza
(b) Kanunlarda agik¢a 6ngorilmesi

(c) Fiili imkansizlik nedeniyle rizasini agiklayamayacak veya rizasina hukuki
gecerlilik taninmayan kisilerin ya da bir baskasinin hayati veya beden
butlinltglndn korunmasi igin zorunlu olmasi

(¢) Alenilestirilen kisisel verilere iliskin ve alenilestirme iradesine uygun olmasi

(d) Bir hakkin tesisi, kullanilmasi veya korunmasi icin veri iglemenin zorunlu
olmasi

(e) Sir saklama yukumliligu altinda bulunan kisiler veya yetkili otoritelerce,
kamu sagliginin korunmasi, koruyucu hekimlik, tibbi teshis, tedavi ve bakim
hizmetlerinin yratilmesi ile saglik hizmetlerinin planlanmasi,

yonetimi ve finansmani amaciyla gerekli olmasi

(f) istihdam, is saghgi ve giivenligi, sosyal giivenlik, sosyal hizmetler ve
sosyal yardim alanindaki hukuki
yukUmluluklerin yerine getiriimesi igin zorunlu olmasi

(9) Siyasi, felsefi, dini veya sendikal amaglarla kurulan kar amaci gitmeyen
olusumlar tarafindan; mevcut veya eski tyeleri ve mensuplari ile bu kurulug
ve olusumlarla diizenli temasta olan Kisilerin verilerinin islenmesi




KURAL:
KVKK'nin 5. ve 6. maddesinde yer alan
hukuki sebeplerin mevcut olmasi
+
Kisisel verilerin aktarilacagi liglincii iilke,
lilkedeki sektor ya da uluslararasi
kurulusun yeterli korumayi sagladigina
iliskin Kurul tarafindan verilen yeterlilik
kararinin bulunmasi

Kisaltmalar

6698 sayili Kisisel Verilerin

YIRS Korunmasi Kanunu

Kigisel Verilerin Yurt Disina Aktariimasi

KVKK'nin 5. ve 6. maddesinde yer alan
hukuki sebeplerin mevcut olmasi
+

yeterlilik karari ilgili kisinin aktarimin yapilacag iilkede

glivenceler

Kigisel Verileri Koruma

"Kurum"
Sl Kurumu

"Kurul" Kisisel Verileri Koruma Kurulu

haklarini kullanma ve kanun yollarina
yoksa bagvurma imkaninin bulunmasi
+
Asagidaki glivencelerden birinin
saglanmasi

(a) (i) Yabanci kamu otoriteleri veya
uluslararasi kuruluslar ile (ii) Turkiye'deki
kamu otoriteleri veya kamu kurumu
niteligindeki meslek kuruluslar arasinda
yapilan uluslararasi sézlesme niteliginde
olmayan anlagsmanin varligi

+

Kurul izni

(b) Ortak ekonomik faaliyette bulunan
tesebbis grubu buinyesindeki sirketler
bakimindan, baglayici sirket kurallarinin
varligi

+

Kurul onavi

(c) Kurul tarafindan ilan edilmis standart
sozlesmelerin varligi

+

5 isatint icinde Kurum'a bildirim

(¢) Yeterli korumayi saglayacak hikiumlerin
yer aldigi yazil bir taahhttnamenin varligi
T

Kurul izni

yoksa

Arizi olmak kaydiyla
istisnalar

(a) ligili kisinin, muhtemel riskler hakkinda
H» bilgilendiriimesi kaydiyla, aktarima agik
riza vermesi

(b) Aktarimin, ilgili kisiyle veri sorumlusu
arasindaki bir sézlesmenin ifasi veya ilgili
kisinin talebi Uzerine alinan s6zlesme 6ncesi
tedbirlerin uygulanmasi igin

zorunlu olmasi

(c) Aktarimin, ilgili kisi yararina veri sorumlusu
ve diger bir gercek veya tuzel kisi arasinda
yapilacak bir sézlesmenin kurulmasi veya
ifasi icin zorunlu olmasi

(¢) Aktarimin Ustin bir kamu yarari igin
zorunlu olmasi

(d) Bir hakkin tesisi, kullanilmasi veya
korunmasi icin kigisel verilerin aktariimasinin
zorunlu olmasi

(e) Fiili imkansizlik nedeniyle rizasini
acliklayamayacak durumda bulunan veya
rizasina hukuki gecerlilik bulunmayan kisinin
kendisinin ya da bir bagkasinin hayati veya
beden butinligunin korunmasi icin kisisel
verilerin aktarilmasinin zarunli olmasi

(f) Kamuya veya mesru menfaati bulunan
kisilere acik olan bir sicilden, ilgili mevzuatta

sicile erismek icin gereken sartlarin
saglanmasi ve mesru menfaati bulunan
kisinin talep etmesi kaydiyla aktarim yapilmasi




Yururluk Tarihi

Degisiklikler
Kisisel Verilerin Korunmasi Kanunu'nda ("KVKK") yapilmasi dngorulen degisiklikler, 1 Haziran 2024 tarihi itibariyla yararlige
girecektir.

Yorumlar ve Olasi Etkiler

Degisiklikler kapsaminda ozellikle yurt disina aktarim surecleri bakimindan yeni mekanizmalar dngoérulmektedir. Bu
mekanizmalarin iglemesi igin Kisisel Verileri Koruma Kurumu'nun ("Kurum") standart s6zlesme maddelerini yayimlamasi ve
s0z konusu mekanizmalarin var olan aktarim mekanizmalari ile birlikte nasil igleyecegini netlestirmesi icin yonlendirme ve
aksiyonlari beklenmektedir.

Ozel Nitelikli Kisisel Verilerin islenmesi

Degisiklikler

Degisiklikler, KVKK kapsamindaki 6zel nitelikli kisisel verilerin islenmesine iligkin yeni ve alternatif hukuki sebepler
ongormektedir.

Buna gore, ozel nitelikli kisisel verilerin iglenmesi ancak asagidaki hukuki sebeplerden birine dayaniimasi halinde mumkun
olacaktir:

i. ilgilinin agik rizasinin bulunmasi;
il. kanunlarda agikga 6ngorilmesi;

Ornek: 5352 sayili Adli Sicil Kanunu uyarinca ceza mahkumiyetine iliskin verilerin igslenmesi; 2559 Polis ve Vazife ve Salahiyet
Kanununun 5 inci maddesi uyarinca kigilerin parmak izlerinin alinmasi

iii. fiili imkansizlik sebebiyle rizasini agiklayamayacak ya da rizasina hukuki gecerlilik taninamayacak kigilerin kendisinin ya da
bir bagkasinin hayati ve beden bltiinliginin korunmasi igin zorunlu olmasi;

Ornek: Herhangi bir sebeple biling kaybindan 6tiirli rizasini agiklayamayacak durumda olan kisinin hayatinin veya beden
batunligunun korunmasi amacina mahsus olarak kan grubu ve gegirilen hastaliklar gibi 6zel nitelikli kigisel verilerin iglenmesi

iv. ilgili kisilerin alenilestirdigi kisisel verilerin alenilestirme amacina uygun islenmesi;




Ornek: Bir kiginin acil durumlarda kullaniimasi igin, herkesge erisilebilir bir alanda paylasmis oldugu kan grubu ve alerji bilgileri
gibi kigisel verilerinin bu amaca uygun olarak igslenmesi ve kullaniimasi

V. bir hakkin tesisi, kullanilmasi veya korunmasi igin veri islemenin zorunlu olmasi;

Ornek: Is sdzlesmesinin sona ermesinden sonra acilmasi muhtemel davalarda savunma hakkinin kullaniimasi bakimindan
isverenin eski iscisine ait saglik verilerini saklamaya devam etmesi; engelli bir kisinin 6zel tiketim vergisinden istisna olarak
ara¢ alma hakkindan yararlanabilmesi i¢in bu kisinin engelli raporunun vergi dairesi tarafindan islenmesi

vi. kamu sagliginin korunmasi, koruyucu hekimlik, tibbi teghis, tedavi ve bakim hizmetlerinin yUrttilmesi ile saglk
hizmetlerinin planlanmasi, yénetimi ve finansmani amaciyla, sir saklama yikimlilligi altinda bulunan kigiler veya yetkili
kurum ve kuruluslar tarafindan islenmesi;

Ornek: Saglik Bakanli@ ile her turlii saghk kurulusunun ve Sosyal Giivenlik Kurumunun bu bentte yazili amaglarla tuttuklari
veriler ve kayitlar

vii. istihdam, is sagligi ve glivenligi, is ve sosyal glivenlik veya sosyal hizmetler ile sosyal yardim alanindaki hukuki
yukumliilliklerin yerine getirilmesi igin zorunlu olmasi;

Ornek: 4857 sayili Is Kanunuyla isverenlere verilen engelli veya hikimli calistirma yikimlGligandin yerine getirilebilmesi
bakimindan kigilerin saglik verilerinin veya ceza mahkumiyetine iligkin verilerinin igverenlerce iglenmesi; diyaliz hastalarina
sunulan saglk kuruluglarina tagsima hizmetinin yerine getirilebilmesi igin kiginin saglik raporunun iglenmesi

viii. siyasi, felsefi, dini veya sendikal amaclarla kurulan vakif, dernek veya diger kar amaci glitmeyen olusumlarin belirli kosullar
altinda mevcut veya eski lyelerine ve mensuplarina yahut bu kurulus ve olugsumlarla diizenli olarak temasta olan kigilere
yonelik kigisel verilerin islenmesi.

Ornek: S6z konusu kurulug ve olusumlarin mevcut Uyelerinin yani sira eski tyeleri ve diizenli olarak bagis yapmak suretiyle
kendisiyle temas halinde olan kisilerin bu durumlarina iligkin bilgiyi islemesi; bir sendikanin kendi faaliyet alanina ve amacina
iliskin olarak sadece sendika uyeligiyle ilgili verileri islemesi (ancak sendika Uyelerinin saglik veya dinine yonelik kisisel veriler,
faaliyet alaniyla ve amaciyla ilgisi olmamasi sebebiyle islenemez)

Yorumlar ve Olasi Etkiler

KVKK'nin 6. maddesinde sayilan 6zel nitelikli kisisel veri kategorileri eski haliyle muhafaza edilmektedir. Ancak, 6zel nitelikli
kisisel verilerin islenmesi igin agik riza alinmasi yonindeki ana kurala iligkin hikim kaldirilarak, agik riza diger veri isleme
sartlari arasinda bir segenek olarak sayilmaktadir.

Degisiklikler ile saglik ve cinsel hayata iligkin 6zel nitelikli kisisel verilerle, diger 6zel nitelikli kisisel verilerin faydalanacagi
istisnalara iligkin ikili ayrim ortadan kaldiriimaktadir. Bu yonuyle duzenlemenin Avrupa Genel Veri Koruma Tuzugu'ndn
("GDPR") 9. maddesine paralel sekilde duzenlendigini séylemek mumkuinddr.




Bu dogrultuda, artik, 6zellikle de istihdam ve is sagligi guvenligi siregleri bakimindan veri sorumlularinin agik riza almaksizin
yeni mekanizmalara dayanarak 6zel nitelikli kisisel verileri iglemesinin 6nu acgilmistir. Dolayisiyla, ¢alisanlarin 6zel nitelikli
kigisel verilerinin igslenmesi bakimindan her durumda acik riza gerekmeyebilecegi ve ilerleyen suregte ¢calisan aydinlatma
metinlerinin bu kapsamda gézden gegcirilmesinin faydali olacagi kanaatindeyiz

Ancak, GDPR'dan farkh olarak, KVKK'nin mevcut halinde 6ngdértlmis olan "kanunlarda agikga 6ngoérulmesi" sarti da
muhafaza edilmektedir.

Bununla beraber, GDPR, degisikliklerden farkli olarak "kamu yararini" ve "kamu yarari kapsaminda arsivieme, bilimsel veya
tarihi arastirma ve istatistiksel amagclarla 6zel nitelikli kisisel veri islenmesini de sartlar arasinda saymaktadir. KVKK'da getirilen
secenekler arasinda bu hukuki sebep 6. madde kapsaminda 6zellikle belirtiimemis olsa da, arastirma, planlama ve istatistik
sebepleriyle kigisel verilerin anonim olarak islenmesinin KVKK’nin 28. maddesi uyarinca genel bir istisnaya tabi oldugunu
hatirlatmak isteriz.

Degisikler kapsaminda, ayrica, mevcut 6. maddedeki 6zel nitelikli kigisel verilerin islenmesinde ayrica Kigisel Verileri Koruma
Kurulu ("Kurul") tarafindan belirlenen yeterli dnlemlerin alinmasi sarti korunmaktadir.

Kisisel Verilerin Yurt Digina Aktarilmasi

Degisiklikler

Degisiklikler ile, yurt digina veri aktarim mekanizmalarinda kapsamli dizenlemeler yapilmistir. Yurt digina kigisel veri
aktarimlari icin kademeli bir sistem ongorulmektedir:
1. Yeterlilik karari bulunmasi:

KVKK'nin 5. ve. 6. maddesinde yer alan hukuki sebeplerin mevcut olmasi

+

Kisisel verilerin aktarilacagi uguncu ulke, ulkedeki sektor ya da uluslararasi kurulusun yeterli korumayi sagladigina iliskin
Kurul tarafindan verilen yeterlilik kararinin bulunmasi




2. Yeterlilik karari bulunmamasi:
KVKK'nin 5. ve. 6. maddesinde yer alan hukuki sebeplerin mevcut olmasi

+

ilgili kiginin aktarimin yapilacagi ulkede haklarini kullanma ve kanun yollarina bagvurma imkaninin bulunmasi
+

KVKK'da yer alan asagidaki givencelerin saglanmasi

i. Yabanci kamu kurum ve kuruluslari veya uluslararasi kuruluslar ile Tlrkiye'deki kamu kurum ve kuruluglari veya kamu
kurumu niteligindeki meslek kuruluslari arasinda yapilan uluslararasi s6zlesme niteliginde olmayan anlasmanin varligi +
Kurul izni

Ortak ekonomik faaliyette bulunan tesebbiis grubu blinyesindeki sirketler bakimindan, baglayici sirket kurallarinin
varligi + Kurul onayi

iii. Kurul tarafindan ilan edilmis standart sézlesmelerin varligi + 5 isgiini icinde Kurum'a bildirim
iv. Yeterli korumayi saglayacak hikimlerin yer aldigi yazili bir taahhiitnamenin varligi + Kurul izni
. Yeterlilik karari ve guvencelerin bulunmamasi

Yeterlilik karari bulunmayan ve s6z konusu guvencelerin saglanamadigi hallerde ise, arizi olmak kaydiyla, asagidaki
durumlarda kigisel verilerin yurt digina aktarilabilecegi 6ngorilmektedir:

i. llgili kisinin, muhtemel riskler hakkinda bilgilendiriimesi kaydiyla, aktarima agik riza vermesi

ii. Aktarimin, ilgili kigiyle veri sorumlusu arasindaki bir s6zlesmenin ifasi veya ilgili kiginin talebi tizerine alinan sézlegsme
oncesi tedbirlerin uygulanmasi igin zorunlu olmasi

iii. Aktarimin, ilgili kigi yararina veri sorumlusu ve diger bir gercek veya tlizel kisi arasinda yapilacak bir sézlesmenin
kurulmasi veya ifasi igin zorunlu olmasi

iv. Aktarimin (stiin bir kamu yarari igcin zorunlu olmasi
. Bir hakkin tesisi, kullanilmasi veya korunmasi igin kisisel verilerin aktarilmasinin zorunlu olmasi

I. Fiili imkansizlik nedeniyle rizasini agiklayamayacak durumda bulunan veya rizasina hukuki gecerlilik bulunmayan
kisinin kendisinin ya da bir baskasinin hayati veya beden bdtinligdnin korunmasi igin kigisel verilerin aktariimasinin
zorunlu olmasi

ii. Kamuya veya mesru menfaati bulunan Kisilere agik olan bir sicilden, ilgili mevzuatta sicile erismek i¢in gereken sartlarin
saglanmasi ve mesru menfaati bulunan Kiginin talep etmesi kaydiyla aktarim yapilmasi




Degisiklikler ile, devam eden aktarima iliskin dizenlemeler ilk defa hikim altina alinmakta ve devam eden aktarimlarin kigisel
verilerin yurt digina aktarilmasina iligkin hiktmlere tabi olacagi duzenlenmektedir.

Degisiklikler, acik rizaya dayali yurt disina kigisel veri aktarimlari bakimindan bir gegis sireci 6ngérmektedir. Bu kapsamda,
yurt digina kigisel veri aktarimlari igin agik rizaya dayanan veri sorumlulari, 1 Eylul 2024 tarihine kadar mevcut acgik rizalara
dayali olarak veri aktarmaya devam edebilecektir.

Son olarak, kisisel verilerin yurt digina aktarilmasi ile ilgili esas ve usullerin yonetmelik ile dizenlenecegi belirtimekte dir.

Yorumlar ve Olasi Etkiler

Mevcut 9. madde énemli degisiklikler 6ngoértlmektedir. GDPR ile benzer sekilde (i) yeterlilik kararinin bulunmasi, (i) yeterlilik
karari bulunmadigi hallerde yeterli glivencelerin saglanmasi ve (iii) yeterlilik kararinin ve yeterli givencelerin bulunmadigi
haller olmak Uzere kademeli bir yapi olugturulmaktadir.

Ancak degisikliklerde, yeterlilik kararinin ve yeterli givencenin bulunmadigi haller igin belirtilen aktarim mekanizmalari
bakimindan, GDPR'dan farkli olarak, bu hallerdeki aktarimlarin ayni zamanda "arizi" olmasi sarti da aranmaktadir. Dolayisiyla
devamli olarak gergeklestirilecek aktarimlar igin, yeterlilik karari veya aktarim yapilacak ulkede yeterli guvencelerin bulunmasi
gerekmektedir.

Degisiklikler, dzellikle, mevcut dizende agik rizaya dayali olarak kurulan aktarim siregleri agisindan énem arz etmektedir.

Degisiklikler ile birlikte, agik niza artik yurt disina kisisel verilerin aktarilmasi bakimindan istisnai bir mekanizma olarak
karsimiza ¢ikmaktadir. Bu nedenle, halihazirda agik rizaya dayall olarak yurt digina kigisel veri aktarimi gerceklestiren veri
sorumlularinin aktarim sdreclerini gdzden gecgirmesi gerekmektedir.

Duzenlenen gecis hikmu uyarinca, 9. maddenin degisiklikten dnceki 1. fikrasi kapsaminda, madde yururlige girmeden evvel
ya da sonrasina alinan agik rizalar 1 Eylul 2024 tarihine kadar gecerliligini koruyacaktir. Boylece gegis surecinin
yonetilebilmesi adina degisiklikten odnce alinan agik rizalarin G¢ ay sureyle gegerli olmasi mumkun kilinmistir. Ancak
halihazirda onaylanan taahhtutnameler ile ilgili bu yonde bir dizenleme getiriimemigstir. Dolayisiyla, bu taahhutnamelere
dayanilarak yapilan aktarimlara devam edilebilecegi sdylenebilir.

TaahhUtnameler gibi halihazirda var olan mekanizmalarin, yeni getirilen mekanizmalarla birlikte nasil igleyecegi, standart
s6zlesme hukumlerinin yayimlanma zamani gibi hususlar ise degisikliklerde detayli olarak dizenlenmemektedir. Bu
hususlarin, agik rizalarin gegerliligini yitirecegi 1 Eylul 2024 tarihinden 6nce Kurum'un duyuru, yonetmelik gibi ilave ¢alismalari
ile sekillenmesi yonunde beklentiler buyumektedir.




Standart Sozlesme Hukumleri

Degisiklikler
Veri sorumlulari ve veri igleyenlerin, 9. maddeye getirilen degisiklikler uyarinca, standart sozlesme hukumlerini imzalamalarini

takip eden 5 gun igerisinde Kurum'a bildirimde bulunmalari gerekmektedir. Bildirim yukimlulidgunun yerine getirilmemesi
halinde 1 milyon TL'ye kadar idari para cezasi dngorulmektedir.

Yorumlar ve Olasi Etkiler

So6z konusu degisiklik ile, KVKK'da ilk kez, standart s6zlesme hukumlerinin imzalandigina iligkin bildirim yeterli gordimus ve
Kurum onayini gerektirmeyen bir mekanizmanin 6nu agilmistir.

Ayrica ilgili duzenleme ile, standart s6zlesme hukumlerinin imzalandigina iligkin bildirim yukumlaligunun ihlali halinde veri
isleyenlere yonelik idari para cezasi uygulanmasi imkani dogmaktadir.

Degisiklikler

KVKK'ya aykirilik nedeniyle verilen idari para cezasi kararlarina karsi itirazlar bakimindan idare mahkemeleri tek yargi mercii
olarak belirlenmektedir. Ancak degisikliklerin yurarluk tarihi olarak belirlenen 1 Haziran 2024 tarihi itibariyla sulh ceza
hakimliklerinde gortulmekte olan bagvurular, bu hakimliklerce gorulmeye devam edilecektir.

Yorumlar ve Olasi Etkiler

Degisiklikler d6ncesinde, Kurum tarafindan verilen idari para cezalarina itiraz sureci, Kabahatler Kanunu kapsaminda
dizenlenen itiraz usullne tabi oldugundan, itiraz mercii olarak sulh ceza hakimliklerine bagvurulmaktaydi. Degisiklikler
uyarinca, sulh ceza hakimlikleri artik itiraz mercii olarak yetkili olmayacaktir. Bu dogrultuda, Kurul tarafindan verilen idari para
cezalarina itirazlar, sulh ceza hakimlikleri nezdindeki 15 gunlik itiraz suresi yerine, idari itirazlara iliskin 60 gunlik sureye tabi
olacaktir.
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