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Can the “upcycling” trend dominating the fashion industry “cycle”

into trademark infringement?

I. What is the “upcycling” trend?

In today’s modern world, because of increasing environmental
problems and the climate crisis, environmental awareness is
becoming increasingly widespread on a global scale, both individually
and socially. The momentum of environmental awareness has not
only led to changes in behavior on an individual level, but also
pushed commercial corporations and businesses to carry out their
activities with an environmental awareness index. This shows

that the issue transcends sectors. In fact, since the environmental
awareness and sensitivity has spread in almost every aspect of the
economy, the concept of "upcycling” has entered into our lives.

Upcycling essentially means the reuse of old and/or obsolete objects
by transforming them into a product that will have a new value

in a completely different way than the original. Upcycling is an
environmentally sensitive recycling method that has applicability in
many branches of the industry. By purchasing upcycled products,
consumers have the opportunity to purchase luxury branded
products, while engaging in environmentally beneficial behavior. In
fact, sometimes upcycled new products are more in demand than
the original ones.

One of the most common examples of upcycling is the fashion
industry. The fashion industry offers a favorable practical and
technical infrastructure for upcycling. Indeed, the fashion industry
is a convenient platform for upcycling, as an outdated and unusable
blouse can easily be transformed into a handy cloth bag. Likewise,
this favorable platform also explains the acceleration of upcycling
activities in the fashion sector.

Il. Potential legal issues arising from upcycled
branded products

Upcycling activities, which have become increasingly widespread in
the fashion industry, constitute positive sectoral progress indicating
that environmental and climate awareness is also increasing at the
same rate. Therefore, upcycling activities may occasionally lead to
violations of intellectual and industrial property rights (IPRs). When
the upcycled product keeps the original trademark, consumers

may think that the original proprietor owns the upcycled product.
Besides, if there is a particularly well-known trademark included in
the upcycled product, this may turn into taking unfair advantage
for the traders engaged in the upcycling activity. Absolute
authorization of the use of upcycled products in the market may
cause the trademark owners to lose reputation and control over
their trademarks.

Likewise, the fashion industry is one of the industries where
trademark rights are essential especially in the luxury clothing

and accessories industry. The underlying reason for the current
trend toward upcycling activities in the fashion sector may stem
from the prestige, brand value or recognition of the upcycled
brands, as well as the durability or quality of the material of the

old or obsolete product. Thus, the relationship between possible
trademark infringements and the upcycling trend, which is common
especially in the luxury clothing and accessories industry, should
also be examined. In fact, by retaining the trademark on an old

or obsolete clothing or accessory, it may be possible to transform

it into an alternative product. Such upcycling transactions may
cause trademark infringement disputes, especially if the trademark
becomes the main focus of the upcycled product. On the other
hand, the “principle of exhaustion of rights" can be asserted against
these claims.
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Naturally, anyone who buys an original product on the market is - :-_ _. | | : a
free to use it as they wish and then resell it. As a rule, the original SRR .'.. I
trademark owner does not have the right to prevent these activities. -'.-.'.l ...l .I.
However, the “principle of exhaustion of rights" has some restric_tions .-' . '_l_' ._
in various jurisdictions, including Tirkiye. A trademark owner's 2 m . v m
legitimate reason is a way to oppose further commercialization of its " n
trademarks that are already on the market. It is debated whether an . -
upcycled and trademarked product that is altered and transformed — "
into a different form falls within this scope. Unfortunately, today, .= E, .'
the boundary between trademark infringement and upcycling
activities that are considered legitimate is not clear. At this point, it is . = -
necessary to discuss what kind of upcycling activities may constitute u - L]
trademark infringement, the relationship between this and the . L
“principle of exhaustion of rights” and what kind of criteria should be
sought in this regard.
|

I1l. Decisions by US jurisdictions on whether upcycled
branded products constitute trademark infringement

It is necessary to determine the fine line between the compatibility
of upcycling activities with industrial property law, which are
common in the fashion industry, and the infringement of trademark
rights. At this point, concrete disputes examined by global judicial
authorities, particularly in the US, are important. As there are no
direct and detailed decisions yet by Turkish courts on upcycling and
possible constitution of trademark infringement, it will be useful to
examine the issue in light of foreign court decisions. While examining
these decisions, it is discussed which types of upcycling activities
may constitute trademark infringement and under what conditions.

In a dispute before the US District Court of the Central District of
California, the defendant engaged in the upcycling of swimming
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trunks by a luxury brand into a hat. It was discussed whether

this constitutes trademark infringement. The court ruled that the
defendants' production of hats that retain the trademark of the
plaintiff constitutes trademark infringement. The products that were
offered for resale were significantly different from the plaintiff's
original swimming trunks, and, therefore, they fell outside the
principle of exhaustion of rights.

Another upcycling activity related to the luxury fashion industry has
been the subject of a trademark infringement dispute before the US
District Court for the Northern District of Texas. In this dispute, the
‘ defendant's upcycled products were imported from old and original
watches produced by the plaintiff, a luxury watch manufacturer.
The defendant integrated parts produced by third parties into these
upcycled watches and carried out sales activities claiming that the
products were “original.” The court ruled that these products were
counterfeit. In this respect, the court prohibited the defendant from
producing the upcycled watches and from marketing these products

- as “original.” Although the court found that the watches produced
by the defendant through upcycling were counterfeit products, the
- court rejected the claimant’s claim for payment of the defendant's

profits from these products, having been aware of the defendant's
activities for more than 10 years.

However, in a dispute before the US District Court for the
Southern District of New York concerning the manufacture and
marketing of new watches by upcycling old products of another
luxury watch manufacturer, the court ruled that there was no
infringement of the trademark right. The dispute is related to
the production and sale of watches by the defendant as a result
of the upcycling activities of watches produced between 1894
and 1950 by the plaintiff, a luxury watch company. Although the
plaintiff's trademark is still legibly preserved in these upcycled
watches, the defendant has clearly stated that the commercial
source of the product is the defendant itself, both directly on
the products in question and on the website and advertising
materials through which the defendant carried out the marketing
and sales. In this respect, the court rejected the plaintiff's claims,
stating that reasonably prudent consumers would not have any
doubt that the commercial source of the upcycled products was
the defendant and, therefore, there would be no likelihood of
confusion on the part of the relevant consumer.

Although in the above-mentioned dispute it was ruled that the
nuances added to the upcycled products by the defendant indicate
that the defendant is the commercial source of the products, and
this prevented a possible trademark infringement by eliminating
the likelihood of confusion, in a case filed by a luxury watch
company, the US District Court for the Central District of California
ruled differently. In that case, the defendant converted watches
manufactured by a luxury watch company into new watches by
upcycling. The defendant company especially changed the dials of
the old watches and removed the plaintiff's trademark. However,
following the dial replacement and a fresh coat of paint, the
defendant placed the plaintiff's trademark back on the dial. The
court permanently prohibited the defendant from producing these
upcycled products, even though the defendant had placed on a
number of its products a representation that it was the commercial
source of these watches.

IV. Conclusion

In the above-mentioned cases on upcycled products given by various
courts in the US, the courts evaluated the merits of the case by
considering multiple criteria and decided on whether the products
subject to the lawsuit caused trademark infringement. Primary
criteria addressed in the relevant cases include the type of the
upcycled original and new products, whether the upcycled products
are subject to commercial activity to a significant extent, how the
trademark of the original product is used, how the commercial source
of the upcycled new product is specified, and whether the upcycled
new products would lead to likelihood of confusion. The courts have
considered these criteria on a case-by-case basis, with a cumulative
approach, together with the facts and circumstances of the case,

and have decided whether the upcycled new products constitute
trademark infringement.

It is of utmost importance to promote the concept of upcycling

in order to mitigate the side effects of the climate crisis and the
consumer society. For this reason, it should be accepted that
upcycling activities carried out in accordance with certain criteria and
within the framework of justified use do not constitute infringement,
but it is not always necessary to use the original trademark or other
IPRs in an upcycled product. For instance, when transforming a
blouse with the logo of a luxury clothing brand into a tote bag, the
upcycling can be completed without using the trademark. In cases
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where the branded parts of the product cannot be separated from
the item during the upcycling activity, labeling and explanations
indicating the true origin of the upcycled products may reduce
the risk of likelihood of confusion for consumers. Otherwise, the
owner of the upcycled product may be perceived as having a
connection, sponsorship or cooperation relationship with the original
brand owner, which is not the case. The unlimited authorization
of upcycling may create a new market for upcycled products to
the detriment of trademark rights. With an increasing number
of disputes on this issue, it is expected that the courts will more
clearly specify the boundaries of the intricate relationship between
upcycling activities and the trademark rights and the principle of
exhaustion of rights.
[
m "
[ | . n
u . [ ] . n . [ |
- . . . HEn m .
. | . ] Ha Hu "
5O - NN,
| C N .l. ... B H"EHg I
| [ ] u ..... " ..........l
| u | = o0 B T N,
- u .....l... r.ll Ha mg
- g - o mm gt H gl saEr EE "
= 0 B H = g a® o  guE-EEEg, N
| « B B = g EoF o n n
m" ....I ] | | « N [ ]
By = s -.l....a. u .-. s Hopg, =
m . = = g m = F u "
| | [ ] | | .. [ | [ ] ..
|| - " [ ] " L i [ ]
s m ...I ., #
. | . . | ] | ]
. . ] - [ ] . .. H = ;
. n [ | n ... .. 5 L .l |
[ | O S ]
| - -. Ot
o ]
EEx gy ...' ..
Emspg He
O m .
H E H = | N ]
EE=-EEEN
o= .;:........=
« u- H EEEEE g
- mn nn
m uE m= " u
H" m- ] u ..
ml | =
[ | s @ aE - l. mo =
u
.- O _..l._.l .'..D'.l-- i
] | ]
l.. l... ... ... ‘E
0 oA Hg L [
m® m i g LN 'l.
- | | .. n | [ ] -
. U | m m.", "H n
| ] u [ | L .. [ ]
[ | u L | =l - [ ] u] L [
. U U .. | [ ] -
ol o L . ﬁ_. m"
[ | B -._. | .- = " —



A :
| Return to Contents / Icindekilere Dén

Moda sektoriine hakim “ileri doniisiim” trendi, marka

hakkinin ihlaline “donusebilir” mi?

. ileri doniisiim ("upcycling”) trendi nedir?

GUnUmiz modern dinyasinda, artan cevre sorunlari ve iklim
krizlerinin bir getirisi olarak cevre bilinci gerek bireysel gerekse
toplumsal boyutta kiresel capta yayginlasmaktadir. Cevre bilincinin
ivmelenmesi, yalnizca bireysel boyutta cevreye duyarh bir davranis
bigiminin gelismesine yol agmamis, ayni zamanda ticari sirket ve
isletmeleri de faaliyetlerini cevre bilinci endeksli olarak yuritmeye
iterek, sektorleri asan bir mesele haline gelmistir. Nitekim, “ileri
donlisim” (“upcycling”) kavrami da endistrinin hemen her
tabakasinda yayginlasmakta olan cevre bilinci ve duyarliliginin bir
getirisi olarak hayatimiza girmistir.

lleri donustim kavrami en temel anlatimiyla, eski ve/veya
kullanilmayan nesnelerin orijinalinden daha farkl bir sekilde ve

yeni bir degere sahip olacak bir Grine dénusturilmesi yoluyla
yeniden kullanilmasidir. ileri déniisim, endistrinin pek cok dalinda
uygulanabilirligi olan cevre duyarl bir atik degerlendirme yontemidir.
Tuketiciler ileri donisim uygulanan Gridnleri satin alarak, genellikle
pahada yiksek markali Griinlere sahip olma imkani edinirken, ayni
zamanda da cevreye yararli bir davranis sergilemis olurlar. Oyle ki,
kimi zaman ileri dontsimle olusturulan yeni Grtnler, ilk Grinden daha
fazla ragbet gérmektedir.

lleri dontsimiin drneklerine en cok rastlanan sektérlerden biri moda
sektorudur. Moda sektord, ileri donisim isleminin uygulanabilirligi
yonunden elverisli bir pratik ve teknik altyapi sunmaktadir.
Gercekten de, eskimis ve kullanilamaz durumdaki bir bluzun birtakim
islemlerden gecirilerek kolaylikla kullanima elverisli bir bez ¢anta
haline getirilmesi, moda sektorinin ileri dontsiime hazirladidi bu
elverisli zeminin gostergesidir. Keza bu elverisli zemin, ileri dontsim
faaliyetlerinin moda sektdri 6zelinde yakaladigi ivmelenmeyi de
aciklamaktadir.

Il. ileri d6niisiim uygulanan markali Giriinler etrafindaki olasi
hukuki problemler

Her ne kadar moda sektorlinde giderek yayginlk kazanan ileri
donusum faaliyetleri, cevre ve iklim bilincinin de ayni oranda
artmakta oldugunu gosteren olumlu bir sektdrel ilerleme mahiyetinde
olsa da ileri dontsim faaliyetleri zaman zaman fikri ve sinai mulkiyet
hakki ihlallerine de sebebiyet verebilmektedir. ileri doniisim
uygulanmis bir Griinde orijinal marka da aynen muhafaza edildiginde,
kimi zaman tiketiciler ileri dontstirilen Urinin arkasinda da yine
orijinal marka sahibi oldugunu distnebilirler. Ayni zamanda ileri
donustdrulen Grinde 6zellikle taninmis bir markanin yer almasi

ileri dontsim faaliyetini yapan tacirler acisindan haksiz fayda
saglama aracina donisebilir. ileri dénistirilen drinlerin piyasadaki
kullanimlarina mutlak surette izin verilmesi, marka sahiplerinin
markalari Gzerindeki itibar ve kontroli kaybetmelerine yol acabilir.

Keza moda sektorl, 6zellikle Iiks giyim ve aksesuar pazari
yéninden, marka hakkinin 6n planda oldugu endistri kollarindan
birini teskil etmektedir. Moda sektérindeki ileri dondsim
faaliyetlerine yonelik glincel egilimin altinda yatan sebep, ileri
donustirtlen markalarin sahip oldugu prestij, marka degeri

veya taninmisliktan kaynaklanabilecegi gibi, eski ve/veya
kullanilmayan Grintn materyalinin saglamhgi veya kalitesinden
de kaynaklanabilmektedir. Bu baglamda 6zellikle liks giyim ve
aksesuar pazarinda siklkla rastlanan ileri déntsim trendinin olasi
marka hakki ihlalleriyle iliskisi de incelenmelidir. Nitekim, eski veya
kullanilmayan bir giyim ya da aksesuar Grininun Gzerinde yer
alan markanin muhafaza edilmesi suretiyle bu Griinin baska ve
daha farkli bir Grine déndstirtlmesi s6z konusu olabilmekte ve
bu tip ileri dontusim islemleri, 6zellikle markanin ileri donustdrilen
bir Griintn ana odagi haline gelmesi durumunda, marka hakkina
tecaviz tartismalarini dogurabilmektedir. Diger yandan, bu iddialara
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karsi ileri surllebilecek "hakkin tiketilmesi ilkesinin” ne sekilde
yorumlanmasi gerektigi de giindeme gelmektedir.

Elbette ki piyasaya sunulan orijinal bir Grina satin alan kisi, bu
Urunu istedigi gibi kullanmakta ve daha sonra tekrar satmakta
6zglrdur. Kural olarak orijinal marka sahibi bu faaliyetleri engelleme
hakkina sahip degildir. Ancak "hakkin tiketilmesi ilkesinin” de
Tarkiye de dahil cesitli hukuk dizenlerinde bazi sinirlari vardir.
Marka sahibi mesru bir nedeni varsa, halihazirda piyasaya sunulmus
markalarinin daha fazla ticarilestirilmesine karsi cikabilir. ileri
donlistum ile degistirilen ve farkl bir forma sokulan markali bir
Uriinin bu kapsama girip girmedigi tartisiimaktadir. Ne yazik ki
bugtn hangi ileri dontsim faaliyetlerinin hakl kullanim sayildig,
hangilerinin marka ihlali olusturdugu arasindaki sinir net degildir.
Bu noktada, marka hakkina tecaviz teskil edebilecek nitelikteki ileri
donlistim faaliyetlerinin neler olabileceginin, bu durumun “hakkin
tiketilmesi ilkesi” ile iliskisinin ve bu hususta ne tip kriterlerin
aranacaginin tartisiimasi icap etmektedir.

Il ileri doniisiim uygulanan markali Giriinlerin marka
tecaviizii teskil edip etmeyecegine iliskin Amerika Birlesik
Devletleri yargi mercileri tarafindan verilen kararlar

Moda sektoriinde yaygin ornekleri gorilen ileri donisim
faaliyetlerinin sinai mulkiyet hukukuna uygunlugu ile marka hakkina
tecavlz teskil etmeleri arasindaki ince gizginin tespiti yoninden,
kiresel captaki -6zellikle Amerika Birlesik Devletleri nezdindeki- yargi
makamlari tarafindan incelenmis somut uyusmazlklar biyik 6nem
tasimaktadir. Hentiz Tlrk mahkemeleri tarafindan ileri donisim

ve muhtemel marka ihlalleri hakkinda verilmis dogrudan ve detayli
kararlar bulunmadigindan, ¢zellikle yabanci mahkeme kararlari
1siginda konuyu incelemek faydali olacaktir. Bu uyusmazliklarin
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incelenmesi kapsaminda, hangi tip ileri déntstim faaliyetlerinin hangi
kosullarda marka hakkina tecaviz teskil edebilecedi tartisiimistir.

Amerika Birlesik Devletleri Kaliforniya Merkez Bélgesi Bolge
Mahkemesi nezdinde goérilen bir uyusmazlikta, liks bir giyim ve
aksesuar firmasinin Grettigi bir yizme sortundan ileri donisim
faaliyetleri sonucunda davali sirket tarafindan sapka Uretilmesi hususu,
bu eylemin marka hakkina tecaviz teskil edip etmedigi baglaminda
ele alinmistir. Mahkeme, davaci firmaya ait marka muhafaza edilmek
suretiyle davali sirket tarafindan dretilen sapka Grtnlerinin, marka
hakkina tecaviz niteligi tasidigini zira yeniden satisa sunulan bu
Urtnlerin davaci firmaya ait orijinal ylizme sortundan énemli dlctde
farkli oldugunu ve bu itibarla markanin tikenmesi ilkesi disinda kalarak
ihlale yol actigini karara baglamistir.

Liks moda sektoruyle iliskili olarak gergeklestirilen baska bir ileri
dondsum faaliyetinin marka hakkiyla iliskisi, Amerika Birlesik Devletleri
Kuzey Teksas Bolgesi Bolge Mahkemesi nezdinde gordlen bir
uyusmazhda da konu olmustur. isbu uyusmazlik kapsaminda mahkeme,
liks bir saat Ureticisi olan davaci tarafindan retilen eski ve orijinal
saatleri ithal ederek bu saatlere tglncu kisilerce Gretilen parcalari
entegre eden ve Urtnlerin “orijinal” oldugu iddiasiyla satis faaliyetleri
gerceklestiren davali firmaya ait ileri dontsiim drinlerinin taklit Grin
niteliginde oldugunu karara baglamistir. Bu baglamda mahkeme
davali sirketi, s6z konusu ileri dontstirulmis saatleri Gretmekten

ve bu Urdnlerin “orijinal” nitelikte oldugu yoninde pazarlama
faaliyetlerinde bulunmaktan menetmistir. Her ne kadar mahkeme,
davali sirket tarafindan ileri donusim suretiyle Uretilen bu saatlerin
taklit Gran niteliginde olduguna kanaat getirmisse de davali sirketin
isbu faaliyetlerinden on yili askin stredir haberdar bulunan davaci liks
saat Ureticisinin, davali sirketin s6z konusu Grtnlerden elde ettigi karin
tarafina 6denmesi yonindeki istemini reddetmistir.

Bununla birlikte, Amerika Birlesik Devletleri Gliney New York Boélgesi
Bolge Mahkemesi nezdinde gorilen ve baska bir Iiks saat Ureticisine
ait eski Grlnlerden ileri dontstim suretiyle yeni kol saatleri Gretip
pazarlanmasini konu alan bir uyusmazlik kapsaminda mahkeme,
marka hakkina tecaviz teskil eden herhangi bir eylemin s6z konusu
olmadigi yoninde hikim kurmustur. ilgili uyusmazlik, liks bir saat
firmasi olan davaci tarafindan 1894 ile 1950 yillari arasinda Uretilmis
cep saatlerinden ileri donisim faaliyetleri sonucunda daval sirket
tarafindan kol saati Uretilmesi ve satiimasina iliskindir. Her ne

kadar ileri donusium suretiyle Uretilen bu kol saatlerinde halihazirda

davaci firmanin markalari okunakh sekilde muhafaza edilmis olsa

da davali sirket, gerek s6z konusu Urinlerin tGzerinde gerekse bu
drinlerin pazarlama ve satisini yurittigu internet sitesi ile reklam
materyallerinde, Uriinin ticari kaynaginin bizzat davali sirket
oldugunu agikca belirtmistir. Mahkeme bu itibarla makul 6lclide
ihtiyatli tiketicilerin, ileri donisum suretiyle meydana getirilen
drdnlerin ticari kaynaklarinin davali sirket oldugu yéninde herhangi
bir sipheye dismeyeceklerini ve dolayisiyla ilgili tiketici nezdinde
karistirilma ihtimalinin ortaya ¢ikmayacagdini belirterek davaci sirketin
iddialarini reddetmistir.

Her ne kadar yukarida isaret ettigimiz uyusmazlikta, davali sirket
tarafindan davaya konu ileri dénlistm Urdnlerine eklenen ve Grinlerin
ticari kaynaginin kendisi oldugunu belirten ntanslarin karistiriima
ihtimalini elimine ederek olasi bir marka tecavizini engelledigi hikme
baglanmissa da, yine Iiks bir saat firmasi tarafindan dosyalanan bir
davada Amerika Birlesik Devletleri Kaliforniya Merkez Bolgesi Bolge
Mahkemesi farkli yonde hikim kurmustur. Nitekim ilgili dava dosyasi
kapsaminda davali sirket, liks bir saat firmasi tarafindan Gretilmis

eski saatleri ileri donisim faaliyetleri sonucunda yeni saatlere
donustirmektedir. Bu kapsamda davali sirket, ¢zellikle eski saatlerin
kadranlarini degistirmekte ve bu degisim esnasinda, davaci liks saat
firmasina ait tescilli markalari ¢cikarmaktadir. Bununla birlikte davali
sirket, kadran degisimi ve yeni boya uygulanmasinin akabinde, davaci
sirkete ait s6z konusu markalari yeniden kadrana yerlestirmistir.

Her ne kadar davali sirket birtakim Grinlerinin Gzerine, bu saatlerin
ticari kaynaginin kendisi olduguna yonelik baskilar yapmissa da
mahkeme, davali sirketi isbu ileri dontstim Grinlerini Gretmekten kalic
olarak menetmistir.

IV. Sonug

Yukarida isaret ettigimiz, Amerika Birlesik Devletleri nezdindeki cesitli
mahkemelerce karara baglanan ve ileri déntstim drlnlerini konu alan
dosyalar kapsaminda mahkemeler, pek cok kriteri dikkate alarak esasa
iliskin degerlendirme yapmis ve davaya konu trinlerin marka hakki
ihlaline sebebiyet verip vermedigini hiikme baglamistir. ilgili dosyalar
kapsaminda ele alinan baslica kriterler arasinda, ileri dontstme konu
eski ve yeni Urlnlerin cinsi, ileri donisim sonucunda meydana getirilen
Urnlerin ticari faaliyete dnemli ¢lciide konu edilip edilmedidi, ileri
donisime konu eski Grindn tasidigr markanin ne sekilde kullanildig,
ozellikle ileri donisim suretiyle meydana getirilen yeni Grindn ticari
kaynaginin ne sekilde belirtildigi ve bu itibarla ileri dontsim suretiyle
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uretilen yeni Grtnlerin ilgili tiketici nezdinde karistiriima ihtimaline
yol acip agmayacadi hususlari yer almaktadir. Mahkemeler s6z konusu
kriterleri somut olay bazinda, olayin vuku bulus sekli ve kosullariyla
birlikte kiimulatif bir yaklasimla ele alarak ileri donusim suretiyle
retilen yeni trlnlerin marka hakkina tecaviize yol acip acmadiklari
hususunu karara baglamistir.

Iklim krizinin ve tiketim toplumunun yan etkilerinin azaltilmasi
amaciyla ileri dontsim kavraminin desteklenmesi elbette ki cok
onemlidir. Bu sebeple belli basli kriterlere uygun, hakli kullanim
cercevesinde gerceklestirilen ileri donustum faaliyetlerinin ihlal

teskil etmediginin kabull gerekmekteyse de, ileri donisturilen bir
Grtnde, orijinal markanin ya da diger fikri ve sinai mulkiyet haklarinin
kullanilmasi her zaman zorunlu degildir. Ornegin, liiks bir giyim
markasinin logolu bluzu bir bez cantaya dondsturilirken, Grindn
orijinal halinde yer alan ve marka niteliginde olan logo kullanilmadan da
ileri dontistim faaliyeti tamamlanabilir. Uriindeki markali bolimlerinin
ileri dontstim faaliyeti sirasinda Urinden ayrilamadigi durumlarda

ise, ileri donlisum faaliyetini gerceklestirenlerin, donustirilmus
drtnlerin gercek menseini belirtmek suretiyle etiketleme ve aciklamalar
yapmalari tiketiciler nezdinde olusabilecek karistiriima ihtimali riskini
disuUrebilir. Aksi durumda, ileri dontstirdlen Grin sahibi ile orijinal

marka sahibi arasinda gercekte olmayan bir baglanti, sponsorluk veya .
is birligi iliskisi bulundugu algisi yaratilabilir. ileri déntistim faaliyetlerine
sinirsizca izin verilmesi, ileri dondstiralmus Granler araciligi ile, marka
haklari aleyhine blylyen yeni bir pazar yaratabilecektir. Bu hususu
konu alan dosya sayisinin giderek artmakta oldugu dikkate alindiginda,
ileri dondsim faaliyetleri ile marka hakki ve marka hakkinin tikenme
ilkesi arasindaki girift iliskinin sinirlarinin mahkemeler tarafindan daha
net bir sekilde cizilmesi beklenmektedir.
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Geographical indications constitute intellectual property rights for entirely within the boundaries of this geographical area. For instance, e

these products. If the raw material for a product is sourced from a
particular region or has been produced in that region for a long time,
blended with the traditional rules of that region, the product now
embodies the subjectivity of that region. Geographical indications
are the legal instruments to protect this traditionality, authenticity
and uniqueness arising from the natural and human elements of

a specific geographical area. Geographical indication registration
aims to protect quality and tradition in favor of both producers and
consumers, to support local production and rural development, and
to combat counterfeiting.

In this article, we will examine geographical indication protection in
Tilrkiye, and the EU, where we have reached the 14th registration as of
the publication date of this article allowing various products produced
in our country to spread across the world.

Il. What is geographical indication?

Although the flavors such as Ezine Perniri (Ezine Cheese) or Kars Kasari
(Kars Kashar) first come to mind when “geographical indication” is
mentioned, the protection of geographical indications is not exclusive
to food. Geographical indication means the protection of products
that are locally distinct from similar ones and that owe this distinction
to the region in which they are located. In line with Ugur Colak's

specific products that derive their features from the geographical area
in which they are produced. In the EU, as in Tlrkiye, where quality,
reputation or other features can be attributed to the geographical
origin of the product, geographical indications emphasize the
relationship between the geographical area and the name of the
product. Additionally, geographical indications protect the product
against misuse and counterfeiting, and especially guarantee
consumers the actual origin of the product. As long as the
requirements set out in the geographical indication registration
certificate and the relevant legislation are fulfilled, all producers in the
relevant geographical area have collective rights over the protected
product.

Ill. Geographical indication protection in Tiirkiye

In line with the IPL, food, agriculture, mining, handicraft and
industrial products can be subject to registration of geographical
indication or traditional specialty guaranteed. To be registered as
a geographical indication, a product should have certain features,
namely a geographical area with defined boundaries, a product
that belongs to this specific area, a strong relationship between
the features of this product and the geographical area, and unique
features of the product.

Darbogaz Kirazi (Darbodaz Cherry) and Kars Bali (Kars Honey) are
PDO products.

PGl is identified with a region, area or country whose geographical
boundaries are determined in terms of distinctive quality, reputation
or other features, and at least one of the production processes is
carried out in this specific region. For instance, Afyon Pastirmasi (Afyon
Pastrami) is registered as a PGI. Although it does not necessarily
contain the name of a specific geographical area, the names that are
traditionally used and settled in daily language to indicate a product
that is identified with a geographically defined region by virtue of
distinctive quality, reputation or other features can also be registered
as a PDO or PGl.

Traditional specialty guaranteed (TSG), on the other hand, protects
names that are proven to have been used traditionally for at least 30
years to describe a product in the relevant market and that are not
covered by the PDO or the PGl while some of the conditions are met.
To obtain this protection, at least one of the following conditions must
be satisfied: TSG must (i) originate from the traditional production,
processing method or traditional composition; or (ii) be produced from
traditional raw materials or ingredients. Ayvalik Tostu (Ayvalik Toast),
Ezo Gelin Corbasi (Ezo Gelin Soup) and Sevket-i Bostan (Blessed Thistle

1 Metintas, U. M., "Cografi Isaretler,” Fasikiil Hukuk Journal, 10.100, (2018): 241-252.

2 Colak, U, "Turk Marka Hukuku,” Onikilevha Publishing, 4th Edition (2018): 191.
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Dish) are some of the products registered as TSG in Tirkiye. In TSG, a
specific geographical area is not defined.

In terms of geographical indications and TSG, it is obligatory to use
the emblems created by the Turkish Patent and Trademark Office
(TPTO) to indicate their registration:
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Emblems of geographical indications and TSG used in Trkiye

Producers or producer groups of the product subject to the
geographical indication, public institutions and organizations and
public professional organizations, public interest associations,
foundations and cooperatives related to the relevant geographical
area are eligible to apply for geographical indication registration. In
Turkiye, the chambers of commerce and industry and commodity
exchanges that operate in the relevant regions generally apply for
geographical indication registration 3

Geographical indication and TSG registration provide added value
to the protected product, prevent infringement of intellectual
property rights and counterfeits, protect producers from unfair
competition, enlighten consumers who want to be informed about
the quality and features of the products they consume, ensure the
actual origin of the product and support local production and rural
development. Geographical indications represent a distinct
culture and quality and contribute to the protection and
passing of traditional values of the relevant region to the
next generations.

The geographical indication registration also grants significant
powers to those who register or have the right to use the
geographical indication. In this regard, certain prohibitions can be
requested from the competent and authorized court to prevent and
cease malicious acts such as: the use of the emblems of geographical
indications and TSG for commercial purposes on products that do
not meet the conditions specified in the registration; the misleading
use or counterfeit of the geographical indication in products that

do not satisfy the conditions specified in the registration; the use of
incorrect or deceptive explanations regarding the features and origin
of the product registered as geographical indication; and the use of
the emblem in a manner that misleads the consumer.

The registration of a geographical indication not only grants significant
power to registrants but also imposes various responsibilities. The
most significant responsibility is the inspection of the production,
placing on the market, distribution or the conformity of the use of

the protected products as specified in the registration while the
product is on the market by the inspection authority specified in the
registration certificate after registration, and the submission of the
inspection reports to the TPTO every year. Furthermore, registrants
also bring producers together, work in cooperation with them and lead
promotional activities related to the product. The expected results of
geographical indication registration depend on the strict cooperation
and rigorous work of registrants and producers.

In Tarkiye, in recent years, the application and registration

of geographical indications and TSG have gained significant
momentum. In fact, while the number of registered geographical
indications before the TPTO was 31in 2002, this has climbed to 1,382
as of June 2023.4 The leading province in the geographical indication
registration is Gaziantep, also known as the gastronomy capital of
Turkiye. Gaziantep is closely followed by Konya, Diyarbakir, Sanhurfa,
Malatya and Erzurum from Central, Southern and Eastern Anatolia.
The main reasons behind this momentum include the increased
awareness of both producers and consumers about the importance
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of geographical indication registration, policies to support rural
development and the added value® that geographical indication
registration provides to the product in other countries.

The contribution of geographical indication registration to economic
development, especially in rural areas, is significant. It is expected
that geographical indication registrations will increase the trust
between the product and the consumer and thus increase the
production and revenue of the product. For instance, Isparta Gilyadi
(Isparta Rose Oil) was registered as a PDO in 2019. The major market
for Isparta’s rose products is European countries, which corresponds
to more than 90% of its export revenues. In the five-year period
between 2016-2020, Turkiye's average export revenue from rose
products amounted to EUR 12.6 million.¢ In 2019, the Rose and
Aromatic Plants Application and Research Center was established
within the body of Isparta University of Applied Sciences.

Geographical indications not only support economic development in
the relevant region but also provide sociocultural contributions such
as preventing migration from the region, promoting the territory and
boosting tourism.” For instance, in 2016 the Eastern Mediterranean
Development Agency initiated the Project for Creating an Action
Plan for Obtaining Geographical Indication® in cooperation with

the Ministry of Science, Industry and Technology to increase the
added value of local products in Kahramanmaras and to strengthen
cooperation among all stakeholders. In the scope of this project,
relevant products have been identified and the preparation of
technical reports has been accelerated. The registration process

of products such as Maras Parmak/Sikma Peyniri (Maras Squeezed
Cheese) as a geographical indication has benefited from these
efforts. One of the best examples of cooperation between
stakeholders is the registration of Caglayancerit Cevizi (Caglayancerit
Walnut) in the EU.

Geographical indication registration provides substantial benefits
not only to the producers, registrants or users of the product

https://www.tobb.org.tr/Sayfalar/Detay.php?rid=10466&Ist=Haberler

https://www.turkpatent.gov.tr/haberler/gemlik-zeytini-avrupa-birligi-tarafindan-tescillendi

https://www.fao.org/3/i8737en/i8737en.pdf
Basari Hikayesi_lspartaGulYagi2023.pdf (turkpatent.gov.tr)

co N oo U~ W

ismail Demir, “Cografi Isaretlerin Sosyoekonomik Etkileri Uzmanlik Tezi," Turkish Patent and Trademark Office Geographical Indications Division, Ankara 2020.

https://www.dogaka.gov.tr/dokuman-merkezi/arastirma-ve-planlama/cografi-isaret-alinmasina-yonelik-eylem-plani/

.l
| |
= |
. | |
|
u "
| | o .'
"m [ |
]
I.:l
Hg, "p
LN o
||
L1
EEsppg
[ | H -
H = s m = ul
- - gpuunl
[ I.'.‘
« A"
mE u ]
[ |
., O ..l'
n
n ...
[ | ..
-
| |
| | ...
[
[ | . "
[


https://www.tobb.org.tr/Sayfalar/Detay.php?rid=10466&lst=Haberler
https://www.turkpatent.gov.tr/haberler/gemlik-zeytini-avrupa-birligi-tarafindan-tescillendi
https://www.fao.org/3/i8737en/i8737en.pdf
https://www.dogaka.gov.tr/dokuman-merkezi/arastirma-ve-planlama/cografi-isaret-alinmasina-yonelik-ey

A :
| Return to Contents / Icindekilere Dén

but also to consumers®. Thanks to the geographical indication
registration system, which has an effective control mechanism, the
consumers can be confident of the origin, quality and local features
of the product they purchase. Acts that are frequently encountered
and have the potential to cause dangerous consequences, such as
product counterfeiting, can also be prevented in this way.

IV. Geographical indication protection in the EU

Geographical indication protection, as with other industrial property
rights, is only valid in the country of registration. Therefore, having a
geographical indication registration in the EU, one of the main trade
partners of Turkiye, has a crucial role in enabling local products to
reach their actual commercial value.

In the EU, geographical indication protection is requlated by legal
instruments called regulations, which are directly applicable in all EU
member states. The geographical indication application made before
the European Commission provides legal protection in all EU member
states. In the EU, unlike Turkiye, only food and agricultural products,
spirits, wines and flavored wines can benefit from geographical
indication or TSG protection. The main legislation of the EU on
geographical indication protection for food and agricultural products
is Regulation No. 1151/2012% and regulation on its implementation.
Geographical indication protection on wine products is carried out

in accordance with Regulation No. 1308/2013"™ and regulation on its
implementation, and geographical indication protection on flavored
wines is implemented under Regulation No. 2019/787"2 and regulation
on its implementation.

In EU legislation, as in Turkish law, geographical indication
registration is divided into three categories as PDO, PGl and TSG. In
the EU, as in Turkiye, to obtain PDO, all stages of production should
be performed within the boundaries of a specific geographical area,
whereas to receive a PGI, at least one of the production stages
should be carried out in the relevant geographical area.

Pursuant to the preamble of Regulation No. 1151/2012, the main
purposes of the geographical indications are to protect the
reputation of the local product, to promote rural, agricultural and
traditional activities, to help producers obtain a value-added price
for their original products, to ensure a fair income for both farmers
and producers, to contribute to the conscious choice of consumers
by ensuring the dissemination of accurate information about the
products, to eliminate unfair competition and to prevent consumers
being deceived about inauthentic products.

m Comenias |
Commission

Geographica

s
in the EU

©]
®©

Distribution of geographical indications in EU member states
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In the EU, unlike Turkiye, the application and registration procedures
for geographical indications are not operated by the EU Intellectual
Property Office but implemented directly by the European
Commission. Pursuant to Regulation No. 1151/2012, only applications
for geographical indications related to agricultural products and
foodstuffs can be made to the European Commission. Applications
examined by the European Commission and approved for registration
are published in the E-Ambrosia database.® At the same time, since
2020, the Glview™ database publishes all geographical indications.
Products entitled to geographical indication registration in third
countries are protected by bilateral agreements between the EU and
these respective countries. In the EU, as in Turkiye, it is obligatory to
use emblems on the packaging and labels of products protected by
geographical indication registration:

Geographical indication emblems used in the EU

Application for the registration of geographical indication in the

EU primarily requires the registration of geographical indication in
Turkiye by applying to the TPTO. Subsequently, the applications

are filed by the "group of producers of the product subject to the
application, regardless of its legal form and composition” or through
the TPTO and are directly addressed to the European Commission.

The sales value of products registered as geographical indications in
the EU increased by 42% from 2010 to 2017 and the total economic

9 “Turkiye'de Cografiisaretler Ve ihracat Pazarlamasi Acisindan Degerlendiriimesi,” Dogu Cografya Journal, June 2018, Year: 23, Number: 39, 65-82.

10 Regulation No. 1151/2012 of 21 November 2012 on quality schemes for agricultural products and foodstuffs.
11 Regulation No. 1308/2013 of 17 December 2013 establishing a common organization of the markets in agricultural products and repealing Council Regulations No. 922/72, No. 234/79, No. 1037/2001 and No. 1234/2007.

12 Regulation No. 2019/787 of 17 April 2019 on the definition, description, presentation and labelling of spirit drinks, the use of the names of spirit drinks in the presentation and labelling of other foodstuffs, the protection of geographical indications for spirit
drinks, the use of ethyl alcohol and distillates of agricultural origin in alcoholic beverages, and repealing Regulation No. 110/2008.

13 https://ec.europa.eu/info/food-farming-fisheries/food-safety-and-quality/certification/quality-labels/geographical-indications-register/

14 https://www.tmdn.org/giview/

9


https://ec.europa.eu/info/food-farming-fisheries/food-safety-and-quality/certification/quality-label
https://www.tmdn.org/giview/
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value reached EUR 77.1 billion in 2017. Based on 2017 data, the total economic value generated by the food
and beverage sector in the EU amounted to EUR 1.1 trillion, 7% of which was attributable to geographical
indication products.’

Geographical indications registered in the EU also have a positive impact on the profit shares of producers.
For instance, manchego cheese, produced from sheep milk in the La Mancha region of Spain, was registered
as a geographical indication in 1996. The Manchego Cheese Regulatory Council was established, and 785
milk producers became involved in manchego cheese production in 2014. By 2018, the contribution of
manchego cheese to the Spanish economy reached EUR 71 million.'e

Aceto Balsamico di Modena (Modena Balsamic Vinegar), produced in the Moderna region of Italy, was
registered as a geographical indication in 2009. Based on 2017 data, the market value of Modena balsamic
vinegar reached approximately EUR 400 million and production value increased by 67% and consumer value
by 108% in the six years following the geographical indication registration.” Likewise, Tuscan oil, which is
registered as a geographical indication, can be purchased at 20% higher prices than other types of oil.’®

Turkish geographical indications registered in the EU are also expected to increase the economic value of
the products. For instance, Malatya Kayisisi (Malatya Apricot) was registered in the EU in 2017. In 2020,
8,836 tons of apricot production yielded USD 23.4 million in revenues, whereas in 2021, 8,228 tons of
production brought USD 28.1 million in revenues. Based on 2020 data from the Turkish Statistical Institute,
the global production shares of Turkish geographical indication products are 8% for apricots, 3% for
chestnuts, 11% for olives and 26% for figs."

The number of geographical indications that originated in Tirkiye and obtained protection in the EU has
gained significant momentum in recent years and has increased to 14 products by the date of publication
of this article. Currently, geographical indication applications for 43 products are pending before the
European Commission. Turkish geographical indications currently protected in the EU, whose registration
process has been completed in 2023, are: Antakya Kinefesi, Suruc Nari (Suru¢c Pomegranate), Caglayancerit
Cevizi (Caglayancerit Walnut), Gemlik Zeytini (Gemlik Olive), and Edremit Zeytinyagdi (Edremit Olive Qil),
Aydin inciri ve Kestanesi (Aydin Fig and Chestnut), Gaziantep Baklavasi, Malatya Kayisisi (Malatya Apricot),
Milas Zeytinyadi (Milas Olive Qil), Bayramic Beyazi (Bayramic Nectarine), Taskopri Sarimsagi (Taskdpri
Garlic) Giresun Tombul Findidi (Giresun Hazelnut) and Milas Yagl Zeytini (Milas Qily Olive). Furthermore, the
examination processes of the geographical indication applications filed in the EU for Ayas Domatesi (Ayas
Tomato), Edremit Korfezi Yesil Cizik Zeytini (Edremit Scratched Green Olives), Ezine Peyniri (Ezine Cheese)
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and Maras Tarhanasi (Maras Soup with Dried Yoghurt) have been completed and published in the Official
Journal of the European Union.
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Some of the Turkish products whose geographical indication registration procedures have been successfully completed in
the EU

The European Commission also initiates new efforts to strengthen geographical indication protection. In this
respect, on 31 March 2022, the European Commission adopted a proposal?® to strengthen the geographical

15 European Commission, Directorate-General for Agriculture and Rural Development, “Study on economic value of EU quality schemes, geographical indications (Gls) and traditional specialities guaranteed (TSGs): final report,” Publications Office, 2021.

16 Dogu Karadeniz Development Agency, “Dogu Karadeniz Cografi isaret Stratejisi Arastirma Raporu ve 2020-2022 Eylem Plani,” December 2019.

17 Dogu Karadeniz Development Agency, “Dodu Karadeniz Codrafi isaret Stratejisi Arastirma Raporu ve 2020-2022 Eylem Plani,” December 2019.
18 Karademir, N. (2021), “Turkiye'de Avrupa Birligi Tescilli Cografi isaretli Uriinlerin Ekonomik Kalkinma Kapsaminda Degerlendirilmesi,” Journal Of Social, Humanities and Administrative Sciences, 7(41):1164-1183.

19 Karademir, N. (2021). The Work Mentioned.

20 Proposal for a Regulation on European Union geographical indications for wine, spirit drinks and agricultural products, and quality schemes for agricultural products, amending Regulations No. 1308/2013, 2017/1001 and 2019/787 and repealing Regulation No.

1151/2012.
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Yoresel Uretimin Yasal Zirhi: Tiirkiye ve Avrupa Birligi

Isaret Korumast

l. Giris

Nigde Darbogaz Kirazi'nin enfes lezzeti, Afyon Pastirmasi'nin gucli
baharatlari ya da Kars Bal'nin otantik aromasi, bu Grtnleri denemis
herkesin aklina dogrudan ilgili yoreleri getirecektir. Bir Grinin
hammaddesi belirli bir yoreden elde edilmis veya ilgili yérede uzunca bir
sire 0 bolgenin geleneksel kurallari ile harmanlanarak Gretilmisse, Griin
artik o yorenin ¢znelligini blinyesinde barindirmaktadir. Cografi isaretler
iste bu gelenekselligi, yoreselligi ve belirli bir cografi alana ait dogal ve
beseri unsurlardan kaynaklanan 6zginligi korumaya yonelik hukuki

bir aractir. Cografi isaret tescili ile hem Uretici, hem de tiketici lehine
kalite ve gelenekselligin korunmasi, yerel Gretimin ve kirsal kalkinmanin
desteklenmesi ve taklitciligin 6ntine gecilmesi amaclanmaktadir.

Bu yazimizda Turkiye'de cografi isaret korumasinin yani sira, yazinin
yayim tarihi itibariyle 14. tescile ulastigimiz, Glkemizde Uretilen pek
cok Urlnun dinyaya agilmasina olanak saglayan Avrupa Birligi'nde
("AB") cografi isaret korumasini ele alacagiz.

Il. Cografi isaret Nedir?

Her ne kadar “cografi isaret” denilince akla ilk olarak Ezine Peyniri
veya Kars Kasari gibi lezzetler gelse de, cografi isaretlerin korumasi
yalnizca boylesi gida Urlnlerine has degildir. Cografi isaret, benzer
Urtnlerden ydresel olarak farklilasmis ve bu farkhiligini da bulundugu
cografyaya borclu olan mahsullerin Gzerindeki koruma anlamina
gelmektedir® Ugur Colak'in yorumuyla ve 6769 sayil Sinai Milkiyet
Kanunu ("SMK") uyarinca “cografiisaretler belirgin bir niteligi, Gni
veya diger ézellikleri bakimindan kékenin bulundugu yére, alan, bélge
veya lilke ile 6zdeslesmis (riinl g6steren isaretlerdir."?

Cografi isaretler, niteliklerini tretildikleri cografi alandan alan belirli
ardnler icin fikri milkiyet haklari yaratmaktadir. Ulkemizde oldugu
gibi AB nezdinde de kalite, itibar veya diger ¢zelliklerin Grinin
cografi kokenine atfedilebildigi yerlerde, cografi isaretler cografi
bélge ile Grintn adi arasindaki iliskiyi vurgulamakta, Grind yanlis
kullanimlara ve taklitlerine karsi koruyarak tiiketicilere iiriiniin
gercek menseini garanti etmektedir. Cografi isaret tescil
belgesinde ve ilgili mevzuatta belirtilen gereklilikler karsilandigi
sUrece, ilgili cografi alandaki tim dreticiler korunan Griin Gzerinde
toplu haklara sahip olmaktadir.

11l. Tarkiye'de Cografi isaret Korumasi

SMK uyarinca gida, tarim, maden, el sanatlari ve sanayi trlnleri,
cografi isaret veya geleneksel Griin adi tesciline konu olabilir. Bir
Urindin cografi isaret olarak tescil edilebilmesi icin cesitli ¢zelliklere
sahip olmasi gerekmektedir, ki bu da cografi sinirlari belirli bir alan,
bu alana ait Grln, bu Grinln karakteristik 6zellikleri ile cografi alan
arasinda gicli bag ve Grinln kendine has 6zellik kazanmis olmasidir.

Cografi isaretler mense adi ve mahreg isareti olarak ikiye
ayrilmaktadir. Mense adi, tim veya esas dzelliklerini cografi sinirlari
belirlenmis bir yore, bdlge veya istisnai durumlarda dlkeye 6zgl dogal
ve beseri unsurlardan alan, Gretimi, islenmesi ve diger islemlerin tim
bu cografi alanin sinirlari icinde gerceklesen Grlnleri tanimlamaktadir.

Ornegin Darbogaz Kirazi ve Kars Bali, mense adi olarak korunmaktadir.

Mahreg isareti ise belirgin bir niteligi, Gnl veya diger 6zellikleri
bakimindan cografi sinirlari belirlenmis bir yore, bélge veya dlke ile
0zdeslesen, Uretimi, islenmesi ve diger islemlerinden en az birisi bu
cografi alanin sinirlari igcinde gergeklesen drinleri tanimlamaktadir.
Ornegin Afyon Pastirmasi, mahrec isareti olarak tescillidir. Cografi bir
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nde Cografi

yer adi icermese de, belirgin bir niteligi, GnU veya diger ozellikleri ile
cografi sinirlari belirlenmis bir yore ile 6zdeslesen bir Griinl belirtmek
icin geleneksel olarak kullanilan ve ginlik dilde yerlesmis adlar da
mense adi veya mahrec isareti olarak tescil edilebilir.

Geleneksel iiriin adlari ise mense adi veya mahreg isareti
kapsamina girmeyen ve fakat ilgili piyasada bir Grina tarif etmek
icin geleneksel olarak en az otuz yil streyle kullanildidi ispatlanan
adlari korumaktadir. Bu korumadan yararlanabilmek igin (i)
geleneksel Gretim veya isleme yontemi yahut geleneksel bilesimden
kaynaklanmasi veya (ii) geleneksel hammadde veya malzemeden

Uretilmis olmasi sartlarindan en az birisinin saglanmasi gerekmektedir.

Ayvalik Tostu, Ezo Gelin Corbasl, Sevket-i Bostan llkemizde
geleneksel Grin adi olarak tescil edilmis Urinlerden bazilaridir.
Geleneksel Grin adlarinda, sinirlari belli bir cografi alan belirlenmez.

Cografi isaretler ve geleneksel Grin adlari icin, tescil edilmis olduklarini
gOsteren ve Turk Patent ve Marka Kurumu ("TURKPATENT")
tarafindan olusturulan amblemlerin kullaniimasi zorunludur.

AAA A
»> ‘??“u v e »> fgu;“
p” o SARg g o O N 48\ 5 2
& ) AN Y. Y& v
v y V& Yy v Ay
v y €5 2y v.§ A 4
< By < ryag zy
i '3 $ 3
<« N R & S) 4 Sh
A% S A% SA A% S
A%, S A S > S,
o ve s, US> 17 v s,
vy Yyvv ¥ Yyvv?

Tirkiye'de kullanilan cografiisaret ve geleneksel irtin adi amblemleri

Cografi isarete konu Grunln Ureticisi veya Uretici guruplari, ilgili
cografi alanla iliskili kamu kurum ve kuruluslarr ile kamu kurumu
niteligindeki meslek kuruluslari, Grinle ilgili kamu yararina calisan

1 Metintas, U. M., Cografi Isaretler, Fasikiil Hukuk Dergisi, 10.100, (2018): 241-252.
2 Colak, U, Turk Marka Hukuku, Onikilevha Yayincilik, 4. Baski (2018): 191.
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dernek, vakif ve kooperatifler, tescil basvurusunda bulunabilirler.
Ulkemizde cografi isaret tescil basvurularinin genelde ilgili yorelerde
faaliyet gOsteren ticaret ve sanayi odalari ile ticaret borsalari
tarafindan yapildigi goézlemlenmektedir®.

Cografiisaret ve geleneksel trin adi tescili, koruma kapsamindaki
Urlne katma deger sadlar, fikri mulkiyet haklarinin ihlallerini ve
taklitleri dnler, Ureticileri haksiz rekabetten korur, tikettigi Grinlerin
kalitesi ve ozellikleri hakkinda bilgi sahibi olmak isteyen tiketicileri
aydinlatir, Grinn gercek menseini garanti eder ve yerel Gretimi ve
kirsal kalkinmayi destekler. Cografi isaretler belirgin bir kiiltiirii ve
kaliteyi simgeler, ilgili yoreden kaynakli geleneksel degerlerin
korunmasina ve sonraki kusaklara aktarilmasina katki saglar.

Cografi isaret tescili, isareti tescil ettirenler ile isaretin kullanim hakkina
haiz kimselere 6nemli yetkiler de tanimaktadir. Bu kapsamda cografi
isaret ve geleneksel Grtin adi amblemlerinin, ticari amacla, tescilde
belirtilen sartlari saglamayan Grtnlerde kullaniimasi, cografi isaretin
tescil kapsamindaki sartlari tasimayan trdnlerde yaniltici kullaniimasi
veya taklidi, tescilli cografi isareti tagiyan tGrinin 6zelliklerine ve
menseine iliskin yanlis veya yaniltici agiklamalarin kullaniimasi ile
amblemin tiketiciyi yaniltici bicimde kullaniimasi fiillerinin énlenmesi
ve durdurulmasi yetkili ve gorevli mahkemeden talep edilebilir.

Cografi isareti tescili, tescil ettirenlere dnemli yetkiler tanidigr gibi
cesitli sorumluluklar da yiklemektedir. Bu sorumluluklardan en
onemlisi, tescil sonrasi tescil belgesinde belirlenmis olan denetim
merci tarafindan, koruma kapsamindaki trinlerin Gretiminin,
piyasaya arzinin, dagitiminin veya iriin piyasada iken kullanilmasinin
tescilde belirtilen 6zellikle uygunlugunun denetlenmesi ve denetim
raporlarinin her yil TURKPATENT e sunulmasidir. Tescil ettirenler,
ayrica Ureticileri bir araya getirerek onlarla isbirligi icerisinde hareket
eder ve Urtnle ilgili tanitim faaliyetlerine 6énculik ederler. Cografi

isaret tescilinin arzu edilen sonuclari vermesi, tescil ettiren ile
Ureticilerin siki isbirligi ve disiplinli calismalarina baghdir.

Ulkemizde cografi isaret ve geleneksel iiriin adi basvuru ve tescili
son yillarda énemli bir ivme yakalamistir. Oyle ki, TURKPATENT
nezdinde tescilli cografi isaret sayisi 2002 yilinda 31 iken 2023 yili
Haziran ayi itibariyle bu sayi 1382'ye ulasmistir.# Cografi isaret
tescilinde en 6nde gelen ilimiz Turkiye'nin gastronomi baskenti
olarak da bilinen Gaziantep'tir. Gaziantep'i ic, Gliney ve Dogu
Anadolu illerimizden Konya, Diyarbakir, Sanliurfa, Malatya, Erzurum
takip etmektedir. Bu ivmenin arkasindaki nedenler arasinda cografi
isaret tescilinin 6Gnemine iliskin hem Ureticiler, hem de tiketiciler
nezdinde farkindaligin artmasi, kirsal kalkinmanin desteklenmesine
yonelik politikalar ve diger Ulkelerde cografi isaret tescilinin Grlne
kazandirdigr katma deger® sayilabilir.

Cografi isaret tescilinin dzellikle kirsal alanda ekonomik gelisime katkisi
onemli boyuttadir. Cografi isaret tescili ile birlikte Grin ile tiketici
arasindaki glivenin artmasi, bu sayede de Urinin Gretiminde ve gelirinde
artis olmasi beklenir. Oregin Isparta Giilyad, 2019 yilinda mense adi
olarak tescil edilmistir. Isparta’nin gdl Grinlerinin en buyuk pazari ihracat
gelirlerinin %90'Indan fazlasina tekabil eden Avrupa ulkeleridir. 2016-
2020 yillari arasindaki 5 yillik dénemde, Turkiye'nin gil Griinlerinden elde
ettigi ortalama ihracat kazanci 12,6 milyon Euro olmusture. 2019 yilinda
ise, Isparta Uygulamali Bilimler Universitesi biinyesinde Giil ve Aromatik
Bitkiler Uygulama ve Arastirma Merkezi kurulmustur.

Cografi isaretler ilgili bélgede ekonomik kalkinmanin
desteklenmesinin yani sira, bélgeden gogin dnlenmesi, bélgenin
tanitilmasi ve turizmin canlandirilmasi gibi sosyokdltirel katkilar
da saglamaktadir” Ornegin, Dogu Akdeniz Kalkinma Ajansi,
Kahramanmaras'ta bdlgesel trlnlerin katma degerinin arttiriimasi
ve paydaslar arasinda isbirligini giclendirmek amaciyla, Sanayi ve
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Teknoloji Bakanligi ile birlikte 2016 yilinda “Cografi isaret Alinmasina
yonelik Eylem Plani Olusturulmasi Projesi’ni 8 baslatmistir. Proje
kapsaminda ilgili Urinler tespit edilerek teknik raporlarin olusturulma
streci hizlandirilmistir. Maras Parmak/Sikma Peyniri gibi Grinlerin
cografi isaret olarak tescil siireci, bu ¢alismalardan faydalanmistir.
Paydaslar arasinda isbirliginin en glzel 6rneklerinden birisi de
Caglayancerit Cevizi'nin AB'de tescilidir.

Cografi isaret tescili yalnizca GrinU Ureten, tescil ettiren veya
kullananlara degil, ayni zamanda tiketicilere de 6nemli faydalar
saglamaktadir®. Etkili bir denetim mekanizmasina sahip cografi
isaret tescil sistemi ile tiketiciler, satin aldiklari Grinin mense

ve kalitesinden ve Urlintn yoresel nitelikleri tasidigindan emin
olmaktadir. Uriin taklitciligi gibi sik karsilasilan ve tehlikeli sonuclara
yol agma riski bulunan fiiller de, bu sayede engellemektedir.

IV. AB'de Cografi Isaret Korumasi

Diger sinai mulkiyet haklarinda oldugu gibi, cografi isaret korumasi
da yalnizca tescil edildigi Ulkede gecerlidir. Dolayisiyla yerel Grinlerin
gercek ticari kiymetine ulasmasinda, Glkemizin en dnemli ticari
ortaklarindan AB'de de cografi isaret tesciline sahip olmalari, gok
onemli bir rol oynamaktadir.

AB'de cografi isaret korumasi, TlzUik olarak adlandirilan ve AB
Uyesi tim Ulkelerde dogrudan uygulanan yasal metinler ile

dizenlenmektedir. Avrupa Komisyonu nezdinde yapilan cografi isaret

basvurusu, AB Uyesi Glkelerin tamaminda koruma saglamaktadir.
AB'de Turkiye'den farkli olarak yalnizca gida ve tarim Grtnleri, alkoll
ickiler, saraplar ve aromali saraplar cografi isaret veya geleneksel
Grtn adi korumasindan yararlanmaktadir. AB nezdinde gida ve

tarim drdnlerine iliskin cografi isaret korumasini dizenleyen temel
mevzuat, 2012/1151 sayili TizUk™ ve s6z konusu Tizik'e ait Uygulama

https://www.tobb.org.tr/Sayfalar/Detay.php?rid=10466&Ist=Haberler

https://www.turkpatent.gov.tr/haberler/gemlik-zeytini-avrupa-birligi-tarafindan-tescillendi

https://www.fao.org/3/i8737en/i8737en.pdf
Basari Hikayesi_lspartaGulYagi2023.pdf (turkpatent.gov.tr)

ismail Demir, Cografi Isaretlerin Sosyoekonomik Etkileri Uzmanlik Tezi, Tiirk Patent ve Marka Kurumu Cografi isaretler Dairesi Baskanhdi, Ankara 2020.

https://www.dogaka.gov.tr/dokuman-merkezi/arastirma-ve-planlama/cografi-isaret-alinmasina-yonelik-eylem-plani/

O o0 N oo U~ W

Dogu Cografya Dergisi: Tirkiye'de Cografi isaretler Ve [hracat Pazarlamasi Acisindan Degerlendirilmesi, Haziran-2018, Yil: 23, Say!: 39, 65-82.

10 Regulation No 1151/2012 of 21 November 2012 on quality schemes for agricultural products and foodstuffs.
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A :
| Return to Contents / Icindekilere Dén

i _ L1
*ssgge -
‘Sugsgs s

|
Sigupnd

" hogeg
o
o Prunges
Bruggg.ms
s SBsgun*
““““
.
L)
.
.
.

Vsl
:h
.

Yonetmeligi'dir. Sarap Grlnleri Gzerindeki cografi isaret korumasi
1308/2013 sayili Tizuk™ ve uygulama ydnetmelidi uyarinca, aromal
saraplar Gzerindeki cografi isaret korumasi ise 2019/787 sayil Tizuk™
ve uygulama yonetmeligi uyarinca yurutilmektedir.

Tirk Hukukunda oldugu gibi AB mevzuatinda da cografi isaret tescili
mense adi (Protected Designation of Origin), mahreg isareti (Protected
Geographical Indication) ve geleneksel Griin adi (Traditional Speciality
Guaranteed) olarak Ggce ayrilmaktadir. AB'de de, tlkemizde oldugu
gibi, mense adi korumasindan yararlanabilmek icin ilgili Grine iliskin
tum Uretim asamalarinin belirli bir cografi alanin sinirlari icerisinde
gerceklestirilmesi gerekirken, mahrec isareti icin Gretim asamalarindan
en az birisinin ilgili cografi alanda gerceklestirilmesi gerekmektedir.

2012/1151 sayili Tuzik'Gn gerekgesine gore cografi isaretin temel
amaclari, yoresel Grandn imajini korumak, kirsal, tarimsal ve
geleneksel faaliyetleri tesvik etmek, Ureticilerin orijinal Grnleri
icin katma degerli fiyat elde etmesine yardimci olmak, ciftgiler
ve Ureticiler igin adil bir gelir saglamak, ilgili Grinler hakkinda
dogru bilginin yayilmasini saglayarak tuketicilerin bilingli

tercih yapmasina katki saglamak, haksiz rekabeti ortadan
kaldirmak ve orijinal olmayan trtnler konusunda tiketicilerin
kandirilmasini engellemektir.

m European |
Commission

Geographica
lindications
lin the EU|

AB Ulkelerindeki cografiisaret dagilimi

®
®

AB'de Tirkiye'den farkli olarak cografi isaret basvuru ve tescil
strecleri AB Fikri Mulkiyet Ofisi'nce degil, dogrudan AB Komisyonu
tarafindan icra edilmektedir. 2012/1151 sayili TGzlk uyarinca AB
Komisyonu'na yalnizca tarim Grinleri ve gida maddeleri ile ilgili
cografi isaretler icin basvuru yapilabilmektedir. AB Komisyonu
tarafindan incelenen ve tesciline karar verilen basvurular E-Ambrosia
veri tabaninda yayimlanmaktadir. Ayni zamanda tim cografi
isaretlerin cevrimici bir platformda toplandigi Glview™ veri tabani
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da, 2020 yilindan itibaren erisime acilmistir. Uclinci tlkelerde yer
alan cografi isaret tescili almaya hak kazanmis Grtnler ise, AB ile
s6z konusu Ulkeler arasinda yapilan ikili anlasmalar ile koruma altina
alinmaktadir. Ulkemizde oldugu gibi, AB'de de cografi isaret tescili
ile korunan Urtinlerin ambalaj ve etiketlerinde amblem kullaniimasi
zorunludur.

AB'de kullanilan cografi isaret amblemleri

AB nezdinde cografi isaret tescil basvurusu yapabilmek icin éncelikle
TURKPATENT nezdinde basvuru yapilarak iilkemizde cografi isaret
tescilinin gerceklestiriimesi gerekmektedir. Akabinde basvurular,
"vasal olusumuna ve bilesimine bakilmaksizin basvuruya konu Grini
ireten dreticilerden olusmus bir grup” tarafindan veya TURKPATENT
araciligi ile yapilir ve dogrudan AB Komisyonu'na yoneltilir.

AB nezdinde tescil edilmis cografi isaret konusu Grlnlerin satis degeri
2010 yilindan 2017 yilina kadar %42 oraninda artis gostermis ve 2017
yilinda toplam ekonomik deger 77.1 milyar Euro'ya ulasmistir. 2017 yili
verilerine gore gida ve icecek sektorinin AB'deki toplam yarattigi
ekonomik deger 1.1 trilyon Euro iken bu rakamin %7'si cografi isaretli
Urlnlere aittirs.

AB nezdinde tescilli cografi isaretlerin, treticilerin kar paylarini da
olumlu yénde etkiledigi gorilmektedir. Ornegin Ispanya’nin La
Mancha bolgesinde koyun sitiinden Gretilen Manchego peyniri,

11 Regulation No 1308/2013 of 17 December 2013 establishing a common organization of the markets in agricultural products and repealing Council Regulations No 922/72, No 234/79, No 1037/2001 and No 1234/2007.

12 Regulation 2019/787 of 17 April 2019 on the definition, description, presentation and labelling of spirit drinks, the use of the names of spirit drinks in the presentation and labelling of other foodstuffs,
the protection of geographical indications for spirit drinks, the use of ethyl alcohol and distillates of agricultural origin in alcoholic beverages, and repealing Regulation No 110/2008.

13 https://ec.europa.eu/info/food-farming-fisheries/food-safety-and-quality/certification/quality-labels/geographical-indications-register/

14 https:/www.tmdn.org/giview/

15 European Commission, Directorate-General for Agriculture and Rural Development, Study on economic value of EU quality schemes, geographical indications (Gls) and traditional specialities guaranteed (TSGs): final report, Publications Office, 2021.
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1996 yilinda cografi isaret olarak tescil edilmistir. Manchego Peyniri Dizenleyici Konseyi kurularak, 2014
yilinda 785 siit Greticisi Manchego Gretiminde yer almistir. 2018 yili itibariyle Manchego peynirinin ispanya
ekonomisine getirisi 71 milyon Euro olarak tespit edilmistir.'e
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u Italya'nin Moderna bélgesinde tretilen Aceto Balsamico di Modena (Modena Balzamik Sirkesi), 2009 yilinda P il e st =i b,
cografi isaret olarak tescil edilmistir. 2017 yili verilerine gére Modena Balzamik Sirkesi'nin piyasa degeri : - ': ' - = = =
yaklasik 400 milyon Euro'ya ulagsmis ve Urlin cografi isaret tescilini takiben 6 yil icerisinde uretim degerini .-’wru::ra Bir]iﬁji‘lﬁin e s e e = S
%E7, tuk?tigi degerin.i. ise %108 artt|rlrln|§t|r.". Benzer sekilde cografi i§ar.et korumasi altinda olan Toskana yagi Tiirkiye'den PDO ve PGI =F [mas = = Lmes s
. diger yag tlrlerine gore %20 daha yiksek fiyattan alici bulabilmektedir®. (korumah cografi isaret) “'.:.;'_::*: L e —— T |
statiisii verdifi em s e e — e
[ | AB nezdinde tescilli Turk cografi isaretlerinin de UrGintn ekonomik degerini arttirmasi beklenmektedir. gida maddeleri . i — — ] e == e
. .. Ornedin Malatya Kayisisi 2017 yilinda AB'de tescil edilmistir. 2020 yilinda 8,836 ton kayisi Gretimi ile % | [ — — — —_— — =
23.4 milyon ABD dolari gelir elde edilirken, 2021 yilinda 8,228 ton Gretimle 28.1 milyon ABD dolari gelir elde | ] mm m
edilmistir. Turkiye Istatistik Kurumu 2020 verilerine gére cogr_afi isaretli Grunlerimizin diinya genelinde 1 :1' ! r y. -
, = . Uretim paylari Kayisi'da %8, Kestane'de %3, Zeytin'de %11 ve Incir'de ise %26'dir. 1 J I:,E L. oy, & %
AB'de koruma elde eden Tirkiye menseli cografi isaret sayisi son yillarda énemli bir ivme kazanarak bu i | % {! .I ! — — — - -
- .' yazinin yayim tarihi itibariyle 14'e cikmistir. AB Komisyonu nezdinde tescil stregleri devam eden cografi . ' | Wil W0 e ot o S
i isaret basvuru sayisi ise 43'tir. 2023 yili icerisinde tescil islemleri tamamlanan Antakya Kiinefesi, Surug Nari, | i | | s — e — —
- o Caglayancerit Cevizi, Gemlik Zeytini ve Edremit Zeytinyadi ile birlikte Aydin inciri ve Kestanesi, Gaziantep _ Il — S ..‘_:::_H - -
, == m Baklavasi, Malatya Kayisisi, Milas Zeytinyadi, Bayramic Beyazi, Tasképri Sarimsagi Milas Yagh Zeytini ve | il s i e - "
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Ayrica AB Komisyonu, 13 Nisan 2022 tarihinde el sanatlari ve sanayi trinlerinin cografi isaret korumasindan yararlanmasi
adina bir 6nerge? kabul etmistir. AB Komisyonu'na gore tim AB'yi kapsayacak bir el sanatlari ve sanayi trlnleri
korumasinin bulunmayisi, bu Grinlere yapilan yatirimlardaki tesvigi azaltmaktadir. Bu trinlere yapilacak yatirimlar

hem nis pazarlarin olusmasini, hem de yerel beceri ve geleneklerin AB nezdinde korunmasini saglayacaktir. Ongériilen
koruma ile, kiclk Ureticilerin pazar firsatlarinin arttiriimasi, gida ve tarim Grinlerinde oldugu gibi tlketicilerin bilingli ve
kaliteli Grinler arasindan secim yapabilmeleri ve el sanatlari ve sanayinin esit dizeyde kalkinmasi amaclanmaktadir.

V. Sonug

Fikri ve sinai milkiyet haklarinin etkin bir sekilde korunmasi, ekonomik blyime ve rekabet icin kritik bir Gneme
sahiptir. Avrupa Birligi Fikri Milkiyet Ofisi ve Avrupa Patent Ofisi tarafindan Ekim 2022'de yayimlanan rapora goére
imalat, teknoloji ve ticari hizmetler gibi fikri hak yogun endustriler?®, AB'de 6.4 trilyon Euro degerindeki gayrisafi
yurtici hasilanin %47'sini ve tim islerin %39.4'Gn0 (toplam 81 milyon is) yaratmaktadir. Benzer sekilde, 2019 yilinda AB
ithalatinin %80.5'i ve AB ihracatinin %80.1'i fikri hak yogun endustriler tarafindan gergeklestirilmistir.

Rapora gore AB llkelerinin tamaminda cografi isaretli Griinler tim gida ve icecek satislarinin %7.1'ini olusturmaktadir.
2017-2019 yillar arasinda ortalamaya bakildiginda, AB gayrisafi yurtici hasilasinin %0.1'ini cografi isaretlerin olusturdugu
ve bu oranin yaklasik 15 milyar Euro'ya denk geldigi belirtilmistir. AB'den ihrag edilen cografi isaretli Grinlerin 2017-2019
yillarr arasindaki dis ticarete ortalama katkisi ise yaklasik 11.3 milyar Euro'dur.24

Cografi isaretler yoresel zenginliklerin nesilden nesile ayni kaliteyi koruyarak tasinmasini saglarken, bir yandan da farkli

kiiltiirlerden insanlarin birbirlerinin geleneklerini en dogal haliyle deneyimlemesine yardimci olmaktadir. Uriiniin kalitesi

ve orijinalliginin korundugunun semboli olan cografi isaret amblemi, tiketiciler icin de baska bir bélgenin kiltir kapisini
aralama imkani sunmaktadir.

Halihazirda Turkiye'den yapilan basvurular arasindan AB'de tescilli cografi isaret olarak yerlerini alan degerlerimiz, hem
tlkemiz topraklarinda retilen giizide Urdnlerin AB sinirlari icerisinde de menseinin garanti altina alinmasini, hem de
drdnlerimizi tiketen Avrupali tiketicilerin geleneksel yontemlerle Gretilmis bir Grine ulastigini bilmesini, taklit ve sahte
drtnlerden korunmasini saglamaktadir.

22 Regulation on geographical indication protection for craft and industrial products and amending Regulations 2017/1001 and 2019/1753
and Council Decision 2019/1754.

23 Fikri hak yogun endustriler, diger endustriler ile karsilastirildiginda, calisan basina ortalamanin tizerinde fikri mulkiyet hakki kullanilan
endustriler olarak tanimlanmaktadir.

24 IPR-intensive industries and economic performance in the European Union Industry-level analysis report, fourth edition, October 2022,
A joint project of the European Patent Office and European Union Intellectual Property Office.
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Effects of the annulment of the provisions for deferral
of the announcement of judgment to Intellectual Property Law

The Turkish Constitutional Court ("Constitutional Court") decided’

to annul provisions 5 to 14 of Article 231 of Criminal Procedural Law No.
5271(CPL) related to the deferral of the announcement of the judgment.
The Constitutional Court's decision (“Decision”) was published on the
Official Gazette of the Republic of Tirkiye on 1 August 2023. You can
access the Turkish text of the Decision via this link.

To summarize what deferral of the announcement of the judgment
means: it is an option for the defendants to choose in the criminal
proceedings instead of waiting for the judgment of the court

to be announced. However, certain criteria must be met for the
defendant to be eligible for this option. First, the punishment of
the crime for which the defendant is tried must be within certain
limits. In addition, the defendant must not have been convicted

of an intentional crime in the past. Then, the damages suffered

by the victim or the state due to the crime must have been
compensated. Also, the defendant must choose the option of
deferral of announcement of judgment. Once these criteria a met
and the decision for deferral of the announcement of judgment is
issued, a probation period of five years starts for the defendant.
During this period, the defendant must not commit any intentional
crimes, otherwise, they will be sentenced for the crime for which
the decision to defer the announcement of the judgment was issued
along with the new intentional crime.

The option of choosing the deferral of the announcement of the
judgment has been widely criticized since it came into force. Even

in the 2022 Turkiye Report of the European Union, it is mentioned
that there are no deterring sentences in criminal proceedings related

to intellectual rights. This is mostly due to the deferral of the
announcement of the judgment. Likewise, the Constitutional Court
justly focuses on these criticisms in the Decision and demonstrates
the uncertainties caused by the deferral of the announcement of the
judgment. The most common of these criticisms is that decisions for
deferral of the announcement of the judgment are not subject to

the normal recourse process such as the two-tiered appeal system,
respectively before the district court of appeals and the Supreme
Court of Appeals. Article 231/12 of the CPL clearly states that one

can only file objections against the decisions for deferral of the
announcement of the judgment. However, many decisions rendered
at the end of criminal trials, including the sentencing decision,

are subject to this two-tiered appeal process. This results in the
limitation of the defendant’s right to legal remedies. Additionally, the
defendant is asked whether they accept the decision for deferral of
the announcement of the judgment while the criminal trial continues.
Hence, the defendant is somehow presumed to be guilty of the
charges, and asked to somewhat gamble away their chances.

The Constitutional Court found reason in all these criticisms

and decided to cancel the provisions for the deferral of the
announcement of the judgment, because it violates the defendants’
right of property and right to legal remedies.

The decision for deferral of the announcement of the judgment is
especially important in criminal trials related to violation of IPRs.
According to the report on Justice Statistics 20222 published by the
Turkish Ministry of Justice, the total number of decisions rendered
by IPR criminal courts is 4,704, whereas the number of conviction

decisions is 1,186, and the number of decision for deferral of the
announcement of the judgment is 1,822. Therefore, it is clear that the
decisions for deferral of the announcement of the judgment is the
most common type of decision rendered by IPR criminal courts, even
surpassing the number of convictions. This has been the same almost
every year since 2015. Thus, this annulment decision is likely to affect
criminal trials related to IPRs before all else.

The effects of this annulment decision for criminal trials related to
IPRs will be seen more clearly in the coming days. As the effective
date of the annulment decision was postponed for one year, it is
to be seen what kind of new mechanisms will be put in place by
the lawmakers. It is clear that the new provisions must be more

1 (AYM, E.2022/120, K.2023/107, 01/06/2023, § ...)

2 https://adlisicil.adalet.gov.tr/Resimler/SayfaDokuman/29032023141410adalet ist-2022cal%C4%B1smal00kapakl%C4%B1.pdf
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Fikri Miilkiyet Hukukuna Etkileri

“ Anayasa Mahkemesi somut norm denetimiyle 6niine gelen yakin
‘ ® * tarihli bir dosyadaki karari ("AYM Karanrt") ile 5271 sayili Ceza
‘ Muhakemesi Kanunu'nun (“CMK") 231. maddesinin 5 ila 14. fikralarinda
yer alan ve hikmin agiklanmasinin geri birakilmasi ("HAGB")
muessesine iliskin huktimleri iptal etti. 1 Agustos 2023 tarihinde Resmi
Gazete'de yayimlanan AYM Karari'na buradan ulasabilirsiniz.

HAGB'nin ne olduguna kisaca deginecek olursak; HAGB, sanik
hakkindaki ceza yargilamasi devam ederken, isnat edilen sugun
cezasinin belirli sinirlar icinde kalmasi, sanigin daha evvel kasten
islenmis bir suctan hikim giymemis olmasl, ve suctan zarar goren
maddurun veya kamunun zararinin telafi edilmesi kosullarinin
saglanmasi durumunda sanigin HAGB kararini kabul etmesiyle birlikte
verilebilecek bir karardir. HAGB karari verilmesi durumunda sanik

® Py hakkinda bir mahkumiyet karari verilmez. Ancak, hakkinda HAGB

\ g ® . 2 karari verilen sanik hakkinda bes yillik denetim slresi baslamaktadir.
“ “‘ Sanigin bu sire boyunca kasten bir sug islemesi durumunda sanik,

“ * ® hem kasten isledigi yeni su¢tan hem de hakkinda HAGB karari

“ ® ® verilmis olan eski suctan dolayl hilkim giyecektir.

¢, o, " & o |

* DY HAGB kurumu yururluge girdigi giinden bu yana hem teorik hem de
2 PN pratik acidan bircok yonden elestirilmektedir. Avrupa Birligi tarafindan

hazirlanan 2022 yili Turkiye raporunda dahi fikri haklara iliskin ceza
yargilamalarinda caydirici cezalarin verilmiyor olusu elestirilmektedir.

HAGB kararlari yalnizca itiraz yoluna tabidir. Oysa mahkumiyet karari
da dahil olmak Uzere ceza yargilamasinda verilen bircok karar istinaf ve
temyiz kanun yollarina tabii olacaktir. Bu da aslinda sanigin hak arama
hirriyetinin sinirlandirilmasi anlamina gelmektedir. Buna ek olarak,
saniga hakkinda HAGB kararmnin verilmesini kabul edip etmedigi ceza
yargilamasi heniiz devam ederken sorulmaktadir. Dolayisiyla sanigin
suclu oldugu varsayimiyla hareket edilmekte ve adete saniktan bir
kumar oynamas! beklenmektedir.

Bu elestirilerin tamami AYM Karari ile de hakli bulunarak HAGB'ye
iliskin diizenlemenin basta mulkiyet hakki ve hak arama hirriyetinin
ihlaline yol actigini belirterek diizenlemeyi iptal etmistir. iptal karari 1
Agustos 2024 tarihinde yurirlige girecektir.

HAGB kararlari fikri ve sinai haklara iliskin yargilamalarda 6zellikle
biylk bir neme sahiptir. Adalet Bakanlidi tarafindan yayimlanan
2022 Adalet istatistikleri? raporu incelendiginde 2022 yilinda fikri
ve sinai haklar ceza mahkemeleri tarafindan verilen toplam karar
sayisi 4704 iken mahkumiyet sayisi 1186, HAGB karari sayisi ise
1822'dir. Dolayisiyla HAGB karar sayisi mahkumiyet sayisini da
gecerek fikri ve sinai haklar ceza mahkemelerince verilen en yaygin
karar tUrd olmustur. Bu durum 2015 yilindan beri de neredeyse

her yil bu sekilde ilerlemistir. Haliyle HAGB kurumunun iptalinin

en cok etkiledigi alanlarin basinda fikri ve sinail haklara iliskin ceza

" Aslinda bunun da en basta gelen sebebi HAGB kararlaridir. Nitekim yargilamalari gelmektedir.
‘ ‘ AYM Karari da bu elestirileri hakli bir sekilde merkezine almis ve HAGB
. “ kurumunun belirsizliklerini agikca ortaya koymustur. Bu elestirilerin Bu iptal kararinin fikri ve sinai haklara iliskin suglara i|i_§kin ceza
en basinda HAGB kararlarinin olagan kanun yollarina tabi olmamasi yargilamalarina etkisi ilerleyen gtinlerde gorilecektir. Iptal kararinin
. gelmemektedir. CMK m. 231/12 hilkmiinde acikca belirtildigi Gzere yardrldgidndn bir yil ertelenmis oldugu distnildiginde kanun
&
. 1 (AYM, E.2022/120, K.2023/107, 01/06/2023, § ...)

https://adlisicil.adalet.gov.tr/Resimler/SayfaDokuman/29032023141410adalet ist-2022cal%C4%B1smal00kapakl%C4%B1.pdf
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itkmiin Aciklanmasinin Geri Birakilmasi Kurumunun Iptalinin

IP Quarterly Newsletter 2023: 18
koyucunun bu sirecte ne gibi bir muadil dizenleme yapacagi ise bir
merak konusudur. Ancak, yapilacak yeni dizenlemenin daha seffaf,
kisi temel hak ve hirriyetlerine saygili, ve sonuglari bakimindan
ongorilebilir olmasi gerektigi agiktir.
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European Commission publishes strategy paper
on Web 4.0 and virtual worlds

A. The content and significance of the strategy paper

On 11 July 2023, the European Commission published a strategy
paper titled “An EU Initiative on Web 4.0 and Virtual Worlds: A
Head Start in The Next Technological Transition" ("Strategy
Paper’)! The main purpose of the Strategy Paper is to set out

the strategies to be used to ensure an open, trustworthy, fair and
inclusive digital environment for EU citizens, businesses and public
administrations by steering technological developments.

After Web 1.0, the infancy of the internet, which is referred to as

the read-only web, came the participative social web era, in which
user-generated content and people’s interaction with each other

have been part of our daily life. Since the 2010s, the semantic web,
namely Web 3.0 technology, which is information-oriented and whose
main features are openness, decentralization and full authorization of
users, has become widespread. Now Web 4.0 focuses on digitization,
enabling a more complex interaction between humans and machines
and significantly increasing the integration between digital and real
objects and environments.

The European Commission has estimated that digitalization will

be one of the main drivers of the EU economy from 2030 onward,
become increasingly crucial, in particular, in health, green transition,
industry, education, art and design, and that the size of the global

market of virtual worlds will grow to over EUR 800 billion by 2030
and create 860,000 new jobs by 2025.2

The Strategy Paper, based on previous studies conducted with EU
citizens, businesses and academia, adopts an integrated approach
focused on four main pillars: (1) the human resource-oriented
approach to raise awareness, promote access to reliable information
and train new-generation experts in virtual worlds; (2) business-
oriented approach encouraging innovation by establishing a uniform
ecosystem across the EU; (3) public administration-oriented approach
to support virtual public services; and (4) governance approach
focused on the shaping and administration of global standards based
on openness aiming to prevent Web 4.0 and the virtual worlds from
being dominated by a few large market players.

B. The future of IPRs in the Strategy Paper

The main legislation on IPRs in force in the EU, especially the
Regulation on the EU Trademark,? the Directive on the Protection
of Know-How and Trade Secrets,? the Directive on Copyright in the
Digital Single Market® and the Directive on the Legal Protection of
Computer Programs,®is, in principle, valid and applicable to Web 4.0
and the virtual worlds.
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The first innovation envisaged in the Strategy Paper on IPRs is ‘ “
the establishment of a virtual worlds toolbox to enable citizens ‘ 4
to understand how to protect and manage their identities, virtual
creations, assets and data in virtual worlds, and to advise them and ‘
provide guidance on their rights under EU legislation. The virtual ‘
worlds toolbox will also cover digital identity and digital wallet
solutions for secure authentication, virtual transactions, management ‘
of digital data and assets, data protection and privacy, consumer L

protection and cybersecurity, as well as copyrights and other IPRs.

According to the European Commission, the unauthorized
reproduction and distribution of virtual assets in virtual worlds, as in
the real world, poses a serious threat to both consumers and owners
of IPRs. Especially for rights holders, counterfeiting in virtual worlds
entails a significant risk of loss of revenue and dilution of brand
value. In the context of combating counterfeiting, the Strategy Paper
envisages the creation of a toolbox to guide rights holders on the
enforcement of IPRs in online and offline environments, including

virtual worlds.
* ¢

Even though the Strategy Paper contains no further explanation of
the future of IPRs apart from the creation of a toolbox, the Staff 4
Working Document (“Working Document”)” accompanying the
Strategy Paper contains a more comprehensive examination.

Regulation No. 2017/1001 of 14 June 2017 on the European Union trademark.

~ oo 1 A W N —

Directive 2016/943 of 8 June 2016 on the protection of undisclosed know-how and business information (trade secrets) against their unlawful acquisition, use and disclosure.
Directive 2019/790 of 17 April 2019 on copyright and related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC.
Directive 2009/24/EC of 23 April 2009 on the legal protection of computer programs.

European Commission, Communication, “An EU initiative on Web 4.0 and virtual worlds: a head start in the next technological transition,” Strasbourg, 11 July 2023, COM (2023) 442/final. ‘

European Commission, "EU competitiveness beyond 2030: looking ahead at the occasion of the 30th anniversary of the Single Market,” Brussels, 16 March 2023.

European Commission, Commission Staff Working Document, accompanying the document: "An EU initiative on Web 4.0 and virtual worlds: a head start in the next technological transition,” Strasbourg, 11 July 2023, SWD (2023) 250 final. ‘ ‘
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Virtual worlds not only have the potential to foster human creativity
and offer new business opportunities but also provide new methods
for the creation and processing of content protected by IPRs. In

this context, the Working Document evaluates the effects of Web
4.0 and the virtual worlds on the enforcement of IPRs, particularly
copyrights, trademarks, designs and trade secrets.

The protection and management of copyright and related rights
are intimately associated both with the structure of virtual worlds,
such as software, computer programs and website design, and with
the works created for virtual worlds by developers, users or artificial
intelligence (Al), such as works of art, avatars, music and stories.
While especially the rules on the exceptions to economic rights and
copyright have been harmonized across the EU, it is unclear how
rules that differ across EU countries, such as moral rights, will be
handled by national courts in virtual worlds.

The use of non-fungible tokens (NFTs) also raises various copyright
issues. For instance, whether storing NFTs on the blockchain causes
copyright infringement, and if so, how to destroy those infringing
NFTs, is a rather significant matter.

Moreover, the interaction between Al and copyright also has a
complicated structure, and both the use of copyright-protected
works in the training of Al technologies and whether the works
created by Al can be protected by copyright give rise to legal
disputes. While Directive 2019/790 on copyright in the Digital Single
Market contains a general text and data mining exception, it is
considered that creations of Al cannot be protected by copyright,
as the EU legislation requires the condition of the author's own
intellectual creation, similar to the regulations in Turkiye.

Another issue related to copyright is whether virtual world platforms
can enforce content providers to grant nonexclusive free licenses to
themselves or third parties. The Working Document emphasizes that
these practices should not deprive users of the profits arising from
their own content.

In the EU, a significant increase in trademark applications covering
virtual goods or NFTs has recently been observed. However, it
remains unclear whether the use of a trademark on virtual goods
constitutes actual/serious use in relation to the physical goods within
its scope. Similarly, it is not clear how to handle disputes involving
the comparison of virtual and physical goods or services.

Due to the increase in trademark infringement in virtual worlds,?
the European Commission states that it will consider whether
legislation on trademark protection in virtual environments should
be reinforced.

The existing EU legislation on designs will be amended with the entry
into force of the Draft Directive on Designs® and the Draft Regulation
on Community Designs.™® The main legal discussions raised by virtual
worlds in relation to designs are the registration and protection of
virtual goods as designs, including NFTs, the disclosure of unregistered
designs to the public, the classification of goods, the use of registered
or unregistered designs in virtual worlds, and how to ensure legal
certainty in infringement cases related to virtual designs.

Trade secrets are requlated by Directive 2016/943 on the protection
of know-how and trade secrets. As in the real world, commercially
sensitive information revealed in the context of a virtual office also
needs to be protected by the owner or provider of virtual worlds
from unlawful interception by third parties.

In terms of enforcing IPRs, the most important issue created by
virtual worlds is their cross-border nature. This feature makes it
difficult to make a regional determination in infringement cases. The
Working Document emphasizes both that the inability to identify
users in virtual worlds should not prevent the determination of
liability for violation of rights and the need for all stakeholders
interacting in virtual worlds to comply with the rules on the
enforcement of IPRs.
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C. Conclusions and evaluations

As in the birth of the internet, Al and innovations in virtual worlds
pave the way for the emergence of new legal debates on IPRs. The
effective registration, protection and enforcement of IPRs in virtual
worlds, particularly trademarks, designs and copyrights, are crucial
for both rights holders, users and a sustainable IPR system.

In the Strategy Paper, the first actual plan of the European
Commission on Web 4.0 and virtual worlds is the creation of
toolboxes to guide both citizens and rights holders on the protection
and enforcement of IPRs. These toolboxes mentioned in the Strategy
Paper are expected to be ready for use by 2024.

On the other hand, while the Working Document touches upon
various legal issues and states that it will assess whether the
relevant legal framework, in particular on trademark protection,
needs to be reinforced by being revised, the exact arrangements and
amendments envisaged are not elaborated.

Web 4.0 and virtual worlds raise similar concerns regarding IPRs

in Turkiye, as in the EU. In Tirkiye, these legal issues are currently
being discussed mainly in literature. Even though an important step
has been taken toward the harmonization of national legislation on
trademark, design and patent rights with the EU legislation through
the Industrial Property Code No. 6769, the efforts of modernization
to harmonize the legislation on copyright, particularly the Law

on Intellectual and Artistic Works No. 5846 dated 5.12.1951, with
international agreements and EU legislation have not yet been
completed. Considering the complicated relationship between

Web 4.0 and virtual worlds, especially with copyrights, the steps
taken in this field by the EU and other countries should be carefully
monitored during the harmonization process.

In the determination of an effective IPR policy regarding Web 4.0 and
virtual worlds, it will be highly valuable for rights holders to closely
follow the regulatory studies, the court precedents and the decisions
issued by national and international intellectual property offices.

8 For example, https://www.thefashionlaw.com/the-metabirkins-verdict-5-key-takeaways-for-brands-and-creators/.

9  European Commission, “Proposal for a Directive on the legal protection of designs,” Brussels, 28 November 2022 COM (2022) 667 final.

10 European Commission, “Proposal for a Regulation amending Council Regulation No. 6/2002 on Community designs and repealing Commission Regulation No. 2246/2002," Brussels, 28 November 2022 COM (2022) 666 final.
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Avrupa Komisyonu Web 4.0 ve Sanal Diinyalara
lliskin Strateji Belgesini Yayimladi

A. Strateji Belgesi'nin Kapsam ve Onemi

Avrupa Komisyonu, 11 Temmuz 2023 tarihinde “Web 4.0 ve Sanal
Diinyalar Uzerine bir AB Girisimi: Bir Sonraki Teknolojik
Gegiste Avantajli Bir Baslangic” baslikli Strateji Belgesini
("Strateji Belgesi") yayimlanmistir’. Strateji Belgesi'nin hedefi
teknolojik gelismeleri yonlendirerek Avrupa Birligi ("AB") vatandaslari,
isletmeleri ve kamu idareleri icin acik, gtvenilir, adil ve kapsayici bir
dijital ortam yaratmak amaciyla kullanilacak stratejileri belirlemektir.

Salt okunur web olarak ifade edilen ve internetin ilk donemi Web

1.0 akabinde, kullanicilar tarafindan yaratilan iceriklerin ve insanlarin
birbirleriyle etkilesimlerinin arttidi sosyal web donemine gecilmis,
2010°lu yillardan itibaren de bilgi odakli, ana dzellikleri aciklik, tek

bir merkezden yonetilmeme ve kullanicilarin tam yetkilendirilmesi
olan semantik web, yani Web 3.0 teknolojisi yayginlasmistir. Web 4.0
ise dijitallesmeye odaklanarak insanlar ile makinalar arasinda daha
karmasik bir etkilesime izin vermekte, dijital ve gercek nesne ve
ortamlar arasinda entegrasyonu énemli élctide arttirmaktadir.

Avrupa Komisyonu, dijitallesmenin 2030'dan itibaren AB ekonomisinin
temel itici glclerinden birisi olacagini, 6zellikle saglik, yesil gegis, sanayi,
sanat ve tasarim ile egitim alanlarinda giderek énem kazanacagini,
kiresel sanal pazar buyUkligundn 2030 yilinda 800 milyar Euro'nun
Uzerine ¢ikacagini ve 2025 yilina kadar 860.000 yeni is hacmi
yaratacagini tahmin etmektedir2.

AB vatandaslari, isletmeleri ve akademi ile yuritilen énceki
calismalari temel alan Strateji Belgesi, 4 ana situn Gzerinde, (1)
farkindaligi arttirmak, gtvenilir bilgiye erisimi tesvik etmek ve sanal
dinyalara iliskin uzmanlar yetistirmek amaciyla insan kaynagi odakli,
(2) AB genelinde yeknesak bir ekosistem olusturarak yeniligi tesvik
eden isletme odakli, (3) sanal kamu hizmetlerini desteklemek (zere
kamu idareleri odakli ve (4) Web 4.0 ve sanal dinyalarin birkac buyuk
piyasa oyuncusu tarafindan domine edilmesini 6nlemek amaciyla
acikhgr temel alan kiresel standartlarin sekillendirilmesi ve yonetisimi
odakli bir yaklasim benimsemektedir.

B. Strateji Belgesi'nde Fikri Miilkiyet Haklarinin Gelecegi

AB'de ylrlrlikte olan basta Marka Tizigu3, Know-How ve Ticari

Sir Direktifi4, Dijital Tek Markette Telif ve Baglantili Haklar Direktifi®
ve Bilgisayar Programlarinin Korunmasi Direktifié gibi fikri ve sinai
mulkiyet haklarina iliskin temel mevzuat, kural olarak Web 4.0 ve sanal
dinyalar icin de gecerli ve uygulanmaktadir.

Strateji Belgesi'nde fikri mulkiyet haklarina iliskin éngorilen
yeniliklerden ilki, vatandaslarin sanal diinyalarda kimliklerini, sanal
yaratimlarini, varliklarini ve verilerini nasil koruyup yéneteceklerini
anlamalarini saglamak, onlara yol géstermek ve AB mevzuati
kapsamindaki haklarina iliskin rehberlik etmek amaciyla sanal
dinyalar arag kutusu (toolbox) kurulmasidir. Sanal diinyalar arag
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kutusu, telif haklari ve diger fikri ve sinai milkiyet haklarinin yani
sira, gUvenilir kimlik dogrulama icin dijital kimlik ve dijital cizdan
¢ozumleri, sanal islemler, dijital veri ve varliklarin yonetimi, veri
koruma ve gizlilik, tiketicilerin korunmasi ve siber glvenlik alanlarini
da kapsayacaktir.

Avrupa Komisyonu'na gore gercek diinyada oldugu gibi, sanal
dlnyalarda da sanal varliklarin izinsiz cogaltiimasi ve dagitiimasi,
hem tilketiciler hem de fikri ve sinai mulkiyet hak sahipleri icin

ciddi bir tehdit olusturmaktadir. Ozellikle hak sahipleri yéniinden
sanal diinyalarda sahtecilik, ciddi bir gelir kaybr ve marka degerinin
asinmaya ugramasi riski barindirmaktadir. Strateji Belgesi ile
sahtecilikle micadele kapsaminda, sanal diinyalar da dahil olmak
Uzere cevrimici ve ¢evrimdisi ortamlarda fikri ve sinai mulkiyet
haklarinin icra edilmesine iliskin hak sahiplerine rehberlik etmek tzere
bir ara¢ kutusu yaratiimasi dngorilmektedir.

Her ne kadar Strateji Belgesi'nde fikri ve sinai milkiyet haklarina iliskin
arag kutusu yaratimi hari¢ baska bir aciklama yer almasa da, Strateji
Belgesi'ne eslik eden Komisyon Personeli Calisma Belgesi (“Calisma
Belgesi")? daha detayli bir inceleme icermektedir.

Sanal dinyalar insan yaraticiligini destekleme ve yeni is firsatlari
yaratma potansiyeline sahip olmasinin yani sira, fikri ve sinai mulkiyet
haklariyla korunan igerigin yaratimi ve islenmesine iliskin yeni

Regulation 2017/1001 of 14 June 2017 on the European Union trade mark.

~ oo 1 AN W o

European Commission, EU competitiveness beyond 2030: looking ahead at the occasion of the 30th anniversary of the Single Market, Brussels, 16.3.2023.

Directive 2016/943 of 8 June 2016 on the protection of undisclosed know-how and business information (trade secrets) against their unlawful acquisition, use and disclosure.
Directive 2019/790 of 17 April 2019 on copyright and related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC.
Directive 2009/24/EC of 23 April 2009 on the legal protection of computer programs.

European Commission, Communication, an EU initiative on Web 4.0 and virtual worlds: a head start in the next technological transition, Strasbourg, 11.7.2023, COM(2023) 442/final.

European Commission, Commission Staff Working Document, accompanying the document: An EU initiative on Web 4.0 and virtual worlds: a head start in the next technological transition, Strasbourg, 11.7.2023, SWD(2023) 250 final.
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yontemler de saglamaktadir. Bu kapsamda Calisma belgesinde, Web
4.0 ve sanal diinyalarin ozellikle telif haklari, markalar, tasarimlar,
ticari sirlar ile fikri ve sinai mulkiyet haklarinin icrasina etkileri
degerlendirilmistir.

Telif haklari ve baglantili haklarin korunmasi ve yonetimi, hem
yazilim, bilgisayar programlari, internet sitesi tasarimi gibi sanal
dlnyalarin mimarisiyle; hem de sanat eserleri, avatarlar, mizik,
hikaye gibi gelistiriciler, kullanicilar veya yapay zeka tarafindan sanal
dinyalar icin yaratilan eserlerle yakindan iliskilidir. Ozellikle ekonomik
haklar ile telif haklarinin istisnalarina iliskin kurallar AB nezdinde
uyumlastinimissa da, manevi haklar gibi AB Glkelerinde farkhlik
gosteren kurallarin sanal diinyalarda ulusal mahkemeler tarafindan
nasil ele alinacagdi belirsizdir.

Nitelikli Fikri Tapularin (NFT — Non-Fungible Token) kullanimi da telif
haklarina iliskin cesitli sorunlar ortaya ¢ikarmaktadir. Ornegin NFT'lerin
blok zincirinde (blockchain) depolanmasinin telif hakki tecaviizi teskil
edip etmedigi, eger ediyorsa hak ihlali yaratan NFT'lerin nasil yok
edilecegi 6nemli bir konudur.

Ayrica yapay zeka ile telif hakki arasindaki etkilesim de karmasik

bir yapidadir ve hem yapay zekalarin egitilmesi sirasinda telif

hakki korumali igerigin kullanimi, hem de yapay zeka tarafindan
yaratilan eserlerin telif hakkiyla korunup korunmayacagi hukuki fikir
ayriliklarina yol agmaktadir. 2019/790 sayih Dijital Tek Markette Telif
ve Baglantili Haklar Direktifi genel bir metin ve veri madenciligi
istisnasi icermekteyken, yapay zeka yaratimlarinin telif hakki ile
korunamayacag; zira, AB mevzuatinin Turkiye'deki dizenlemelere
benzer sekilde eser sahibinin kendi entelektlel yaratimi sarti
gerektirdigi degerlendirilmektedir.

Telif haklariyla ilgili bir diger husus, sanal diinyalara iliskin platformlarin
icerik yaratan kullanicilari kendilerine veya Uctinct kisilere minhasir
olmayan Ucretsiz lisanslar vermeye zorlayip zorlayamayacagidir. Calisma
Belgesi'nde bu tir uygulamalarin kullanicilar kendi iceriklerinden dogan
kardan mahrum birakmamasi gerektigi Gzerinde durulmaktadir.

AB nezdinde sanal mallari veya NFT'leri kapsayan marka
basvurularinda énemli bir artis gérilmektedir. Ancak bir markanin

sanal mallar Gzerindeki kullaniminin, kapsaminda yer alan fiziksel
mallara iliskin gercek/ciddi kullanim teskil edip etmeyecedi
belirsizligini sirdirmektedir. Benzer sekilde sanal ve fiziksel mal veya
hizmetlerin karsilastiriimasini gerektiren uyusmazliklarin nasil ele
alinacagi da net degildir.

Sanal dlinyalarda marka tecavizi fiillerindeki artis nedeniyle®, Avrupa
Komisyonu sanal ortamlarda marka korumasina iliskin mevzuatin revize
edilerek gi¢lendirilmesinin gerekip gerekmediginin degerlendirilecegini
ifade etmektedir.

Tasarimlara iliskin mevcut AB mevzuati, Tasarimlara iliskin Direktif
Taslagi® ile Birlik Tasarimlarina iliskin TzUk Taslagi'nin® yirdrlige
girmesiyle degisiklige ugrayacaktir. Sanal diinyalarin tasarimlara iliskin
getirdigi hukuki tartismalarin baslicalari NFT'ler de dahil olmak Gzere
sanal Grlnlerin tasarim olarak tescili ve korunmasi, tescilsiz tasarimlarin
kamuya ifsasi, Grinlerin siniflandirilmasi, sanal diinyalarda tescilli veya
tescilsiz tasarimlarin kullaniimasi ve sanal tasarimlara iliskin tecaviz
davalarinda hukuki belirliligin saglanmasidir.

Ticari sirlar 2016/943 sayil Know-How ve Ticari Sir Direktifi ile
dizenlenmektedir. Gercek dinyada oldugu gibi, bir sanal ofis
baglaminda Uretilen ticari agidan hassas bilgilerin de sanal diinyalarin
sahibi veya saglayicisi tarafindan, tciinci kisilerce yasa disl ele
gecirilmesinden korunmasi gerekmektedir.

Fikri mulkiyet haklarinin icra edilmesi noktasinda sanal dinyalarin
yarattigi en blyuk sorun sinir 6tesi dogasidir. Bu husus hak ihlallerinde
bolgesel bir belirleme yapilmasini guclestirmektedir. Calisma
Belgesi'nde, hem sanal diinyalarda kullanicilarin belirlenemiyor
olmasinin hak ihlallerine iliskin sorumlulugun tespit edilmesine engel
olmamasi, hem de sanal dinyada etkilesime giren tiim paydaslarin
fikri ve sinai milkiyet haklarnin icrasina dair kurallara tabi olmasi
gerekliliginin Gzerinde durulmustur.

C. Sonug ve Degerlendirmeler

internetin dogusunda oldugu gibi, yapay zeka ve sanal diinyalarda
meydana gelen yenilikler fikri ve sinai mulkiyet haklarina iliskin yeni
hukuki tartismalarin dogusuna zemin hazirlamaktadir. Basta marka,
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tasarim ve telif haklari olmak tzere fikri ve sinai milkiyet haklarinin
sanal diinyalarda etkin bir sekilde tescili, korumasi ve icrasinin
saglanmasi hem hak sahipleri, hem de kullanicilar ve strdurlebilir bir
fikri ve sinai mulkiyet hak sistemi icin cok énemlidir.

Strateji Belgesi'nde Web 4.0 ve sanal diinyalara iliskin Avrupa
Komisyonu'nun ilk somut planinin hem vatandaslara, hem de hak
sahiplerine fikri ve sinai mulkiyet haklarinin korunmasi ve icrasina
iliskin yol gosterecek arag kutularinin yaratimidir. Strateji Belgesi'nde
sozu edilen arag kutularinin 2024 yilindan itibaren kullanima hazir hale
gelecegi 6ngorulmektedir.

Ote yandan Calisma Belgesi'nde cesitli hukuki sorunlara deginilmis
ve ozellikle marka korumasina iliskin mevzuatin revize edilerek
glclendirilmesinin gerekip gerekmediginin degerlendirilecegi
ifade edilmisse de, bu baglamda tam olarak hangi diizenleme ve
degisikliklerin 6ngoraldigine iliskin ayrintiya girilmemistir.

Web 4.0 ve sanal dinyalar AB'de oldugu gibi Turkiye'de de fikri

ve sinai milkiyet haklarina yénelik benzer problemleri giindeme
getirmektedir. Ulkemizde bu hukuki sorunlar halihazirda agirlikli olarak
akademik ortamda tartisiimaktadir. Her ne kadar 6769 sayili Sinai
Milkiyet Kanunu'nu ile birlikte marka, tasarim ve patent haklarina
iliskin ulusal mevzuatin AB mevzuatiyla uyumu noktasinda énemli

bir adim atilmissa da, basta 5.12.1951 tarihli ve 5846 sayil Fikir ve
Sanat Eserleri Kanunu olmak tzere telif haklarina iliskin mevzuatin
uluslararasi anlasmalar ve AB mevzuati ile uyumlastirilmasi icin gereken
modernizasyon c¢alismalari henliz tamamlanamamistir. Web 4.0 ve
sanal dunyalarin dzellikle telif haklari ile karmasik bir iliskisi oldugu goz
onunde bulunduruldugunda, uyumlastiriima ¢alismalari sirasinda AB
ve diger Ulkelerde bu alanda atilan adimlarin dikkatle takip edilmesinin
onemli olacagl degerlendirilmektedir.

Hak sahipleri acisindan Web 4.0 ve sanal dinyalara iliskin etkin bir fikri
ve sinai milkiyet hakki politikasinin belirlenmesinde, hem regulasyon
calismalarinin, hem de mahkeme ictihatlari ile ulusal ve uluslararasi fikri
mlkiyet ofislerince verilen kararlarin yakindan takip edilmesi oldukca
degerli olacaktir.

8 Orn.: https://www.thefashionlaw.com/the-metabirkins-verdict-5-key-takeaways-for-brands-and-creators/.

9  European Commission, Proposal for a Directive on the legal protection of designs, Brussels, 28.11.2022 COM(2022) 667 final.

10 European Commission, Proposal for a Regulation amending Council Regulation No 6/2002 on Community designs and repealing Commission Regulation No 2246/2002, Brussels, 28.11.2022 COM(2022) 666 final.
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