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The parody exception in trademark law —
should we laugh or should we be offended?

The area of intellectual and industrial property faces a
sensitive balance between protecting the property rights of
trademark owners and ensuring freedom of expression for
producers, artists, and creators. Trademark law aims to
protect the distinctive character of a trademark, to prevent
the likelihood of confusion between trademarks, and to
protect the goodwill of trademark owners. Traditionally,
unauthorized use of a trademark is considered a violation of
trademark rights. As a form of artistic expression that
humorously imitates or satirizes well-known trademarks,
parody has long been a question in trademark law.

However, in some jurisdictions, parody expressions regarding the use of
existing trademarks are considered an exception. The parody exception
provides an exception to the trademark infringement rule by allowing
the use of trademarks for satirical or comedic purposes. Freedom of
expression constitutes the basis for the protection of parody in various
jurisdictions around the world. In this article, the place of parody
exception in trademark law will be evaluated by considering various
decisions from the United States of America (USA) and the European
Union (EU); the current situation in Turkish law will also be addressed.

I. What is parody? Under which legal regulations does the
parody exception apply in the USA and EU?

Parody is the imitation of a work created by someone else or a
trademark owned by someone else through modification or adaptation
with certain creativity. Since the products or services that are used in
a parody attract the attention of consumers, it is often preferred.

In the USA, parody is interpreted within the doctrines of freedom of
expression and fair use, and it is accepted that the use for this purpose

does not qualify as trademark infringement. When a trademark
parody dispute occurs in the USA, the rules from the Copyright Law
of the United States regarding the protection of intellectual and
artistic works are applied by analogy under the "fair use" doctrine.
Additionally, The Lanham Act (the USA Federal Trademark Law) also
incorporates the doctrine of freedom of expression in dispute
resolution. Accordingly, for parody uses to be evaluated under the
fair use doctrine, they must not create a likelihood of confusion and
must not harm the distinctive character of the original trademark
(the function of indicating the origin). Also, article 1125 of The Federal
Trademark Dilution Act states that parody uses shall not be
interpreted as dilution of the trademark. In addition to the
regulations, based on the case law that has developed over the years,
according to each concrete case, the USA courts establish a balance
between the rights of the trademark owner, freedom of expression,
and fair use.

In the EU, the European Union Trade Mark Regulation (EUTMR)
numbered 2017/1001 and the European Union Trade Mark Directive
(EUTMD) numbered 2015/2436 address the protection of trademarks.
Although neither of the regulations includes an article regarding the
freedom of expression, the preambles of both of the regulations
mention that “the use of a trademark by third parties within the
scope of artistic expression” should be considered a justified use.

On the other hand, in Turkiye there is no regulation regarding the
parody exception for trademarks. Additionally, Turkish courts have
not yet published a precedent regarding the parody exception.
However, the term "parody” is indirectly mentioned in a few Turkish
court decisions. These decisions are briefly mentioned in the fifth (V)
title of the article. Although the decisions do not provide detailed
evaluations, unlike the EU and the USA, Turkish courts seem to not
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apply the parody exception as long as the use does not cause a
“commercial effect.”

Il. The principle of the parody exception in the jurisdictions
where it is applied

Well-known trademarks are open to being the subject of parody
because of the impact they have on consumers. The rapidly evolving
culture of social media and communication has led to the emergence
of parodies, especially of well-known brands, as a form of humor.

Benefiting from the parody exception of use within the scope of
trademark law can be considered as a justified use within the freedom
of expression in various jurisdictions, even if it does not have a
commercial effect. For a parody to be considered a justified use, it is
generally required that the relevant consumers perceive it as a parody.
It should be noted that the purpose of a trademark parody should not
be to humiliate the trademark or try to damage the owner. Therefore,
even if a phrase created as a parody has elements of humor and
sarcasm, a violation of the trademark right may occur. Undoubtedly, all
of these concepts are very abstract and open to interpretation. It may
not be clear when the use of parody exceeds the limit of justified use
and when it falls within this limit. At this juncture, the extent to which
the principle of freedom of expression is interpreted broadly in the
relevant jurisdictions is important and ultimately determinative.
Accordingly, in the EU and the US, a balance is established between
the principle of freedom of expression, the likelihood of confusion, and
the indication of the origin of the trademark, and a decision is made
according to certain criteria. Similar criteria are considered in both
jurisdictions and decisions are given according to the facts of the
concrete case. In the following titles of the article, the conditions for
the validity of the parody exception in the USA and EU are examined.

3



A -
| Return to Contents / Icindekilere Dén

lll. The parody exception in USA's trademark law

In USA, parody uses are protected under The USA Federal Trademark
Act under the principles of freedom of expression and associated fair
use. The various decisions on the parody exception in the USA are

as follows:

= Supreme Court of the United States Stop the Olympic
Prison v. US Olympic Committee decision: The slogan “Stop
the Olympic Prison” was used as a reaction to the fact that the
Olympics held in New York could only be watched by a certain
group of people, and a composition was created by placing bars
over the Olympic symbol, the five colored rings, which is a
registered trademark. A lawsuit was filed against this use claiming
trademark infringement. The court decided that there was no
violation, as this work would be protected within the scope of
freedom of expression, which is a fundamental human right, and
the absence of likelihood of confusion between trademarks would
support this decision. This decision shows that, although there was
a parody of a registered trademark that resembled the original
trademark and even though the use of the parody had a
commercial effect, the absence of a likelihood of confusion can
enable parody uses to be evaluated within the framework of
freedom of expression.

= Supreme Court of the United States Toy decision: In a video
game created by a game company, the voices of the toys of a
world-famous toy brand were changed to make them say
unexpected things. The toy company then filed a lawsuit for
trademark infringement. However, the court decided that the use
of parody did not damage the reputation of the trademark owner
and would be protected within the scope of freedom of
expression. As can be seen from this decision, the US courts
interpret the possibility of damage to the reputation of the
trademark narrowly and give greater weight to the freedom
of expression arising from parody uses.

« Supreme Court of the United States Homel Foods Corp.
v. Jim Henson Productions, Inc. decision: The case is about
whether the parody character “Spa’am” produced by Jim Henson
Productions violated Home Foods' trademark rights on well-
known “SPAM" products. Spa'am is the fearsome king character of
the piggy island from the Muppet movie, sarcastically referring to

the canned pork product SPAM. Stating that parody use would

not result in the dilution of the SPAM trademarks and would be
protected under the freedom of expression and fair use
exceptions, the court decided that there was no trademark
infringement. As it can be understood from this decision, US courts
interpret the risk of trademark dilution narrowly and focus more
on freedom of expression stemming from parody uses.

The cases mentioned illustrate examples where courts have
recognized and protected parodies under the fair use exception in
trademark law. On the other hand, in accordance with USA trademark
law, if the changes made by the parody on the original trademark are
not distinctive enough, they are made to damage the reputation of
the trademark by its competitors or they harm the indication of
origin of the trademark, then there may be a trademark
infringement. Additionally, if the use of parody is not understood to
be made for humor, the case cannot be evaluated within the scope
of the fair use exception. These principles are outlined in various
court decisions.

= Supreme Court of the United States Clothing Brand
decision: In this case, a student, to criticize the products of a
well-known trademark worn by his friends, created a trademark by
replacing the phrase of this trademark with a humorous expression
and reversed the shape element of the original trademark in a way
that creates a likelihood of confusion. The court stated that even
though this trademark was produced as a parody, it intends to
damage the reputation of a well-known trademark and that there
was a likelihood of confusion between the marks because they
were used for products in the same class and that the marks were
visually highly similar. In this case, the right protected by the court
was the reputation of the trademark and the indication of origin
of the trademark, because the parody use aimed to damage it.

= Supreme Court of the United States Public Order decision:
In the concrete case, an advertising slogan of a famous fast-
moving consumer goods manufacturer was used as a parody by
associating it with a banned drug. The court concluded that a
trademark infringement had been caused by the association with
an illegal product and the use of an exact copy of the original
trademark’s font. According to the decision, the connection
established between the trademark and this inappropriate
discourse would damage the reputation of the trademark since

IP Quarterly Newsletter 2023:

the expressions are against public order. This in return, would
damage the reputation of the trademark. In this case, the court
favored the reputation of the trademark.

As a form of expression protected by court decisions in the United
States, the parody exception allows individuals and businesses to use
trademark elements in a humorous or satirical manner as long as they
do not create confusion or dilute the original brand or damage its
reputation. These decisions emphasize the importance of freedom of
expression and strike a balance between protecting trademark rights
and allowing creative commentary and criticism.

IV. The parody exception in EU’'s trademark law

In the EU, parody uses are also considered to be justified to a certain
extent and are protected under freedom of expression. The various
decisions on the parody exception in the EU are as follows.

European Union Court of Justice (CJEU) Deckmyn v.
Vandersteen decision: This is the first decision of the CJEU in
which the parody exception has been addressed. Although the
decision relates to the evaluation of the parody exception in terms
of copyright, the rules mentioned in the decision have guided the
subsequent decisions since it was the first such decision in the EU.
The nationalist political party Vlaams Belang distributed 2000
calendars to the residents of Ghent, inspired by the caricature of
the main character on the cover of the 1961 comic strip “De Wilde
Weldoener'in” (The Wild Philanthropist) by the publisher Spike and
Suzy. On the calendar, the original character Lambic has been
replaced by the Mayor of Ghent. It was implied that people of
different races unfairly take advantage of the rights of taxpayers
in the city of Ghent. CJEU pointed out two criteria for parody
while stating that the meaning of parody should be evaluated as
we use it in everyday language. The first criterion is that the
parody use should be understandably different from the original,
and the second is that it should contain elements of humor and
criticism. CJEU stated that parodies without humorous characters
will be excluded from the scope of this exception. At the same
time, it held that this parody use does not fall within the scope of
the exception, citing the need to strike a just balance between
freedom of expression and the rights of the author of the

work being exploited.
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= European Union Intellectual Property Office (EUIPO)
Humorous Message decision: This case examined the original
trademark owner’s opposition to a trademark application filed by
imitating the logo of a well-known clothing brand. EUIPO decided
that this use causes the likelihood of confusion with the original
trademark, as it intends to take advantage of the reputation for
the sole purpose of making sales, without any parody messages,
with a weak element of humor or criticism. While striking a balance
between the likelihood of confusion and parody use, EUIPO
evaluated that the likelihood of confusion that consumers would
suffer outweighed the parody use exception. Therefore, the court
emphasized that parody uses should intend to convey a certain
level of the humorous message.

= Cour Supréme Francaise's (French Supreme Court) Esso
Francgaise SA v. Association Greenpeace France decision:
Greenpeace France parodied "stop Esso, stop E$$0 and E££0" to
protest Esso's failure to take the necessary cautions against global
warming according to the Kyoto Protocol. The court ruled that there
was no trademark infringement since these uses were made within
the scope of freedom of expression to convey a certain message.

« Bundesgerichtshof (German Federal Supreme Court) Unfair
Advantage decision: In this decision, due to t-shirts designed by
an artist imitating the logo of a well-known clothing brand, the
owner of the original trademark filed a trademark infringement
action, claiming that there was a holistic similarity between the
trademarks in terms of a general impression. The artist produced
prints in similar colors and fonts by replacing the animal figure of a
wild cat in the well-known trademark with a poodle dog. The
defendant claimed that this trademark is a parody use and should
be protected under the freedom of expression. The court stated
that there was a likelihood of confusion despite the differences
between the two trademarks and that an unfair advantage is
derived from the reputation of the original trademark in the
sector. Additionally, The court held that there is a balanced
distinction between the rights of the well-known trademark
owner and the freedom of expression and that one's freedom of
expression could not protect a similar trademark in clear violation
of the trademark owner's rights.

These decisions show how courts interpret and apply the parody
exception in EU jurisdictions. They highlight the importance of

balancing the protection of trademark rights with freedom of
expression and creativity.

Courts in both the US and EU recognize that parody serves as a form
of social commentary and criticism, and allow the use of trademarks
in @ humorous or satirical manner. However, for a parody to qualify
for protection, the consumer must convey a different message from
the original trademark in a way that eliminates the likelihood of
confusion. Accordingly, parody is considered a valid defense against
trademark violation only if it is distinguishable, does not cause a
likelihood of confusion and does not unfairly damage the distinctive
character or reputation of the original trademark.

V. Approach to parody exception in trademark law in Tiirkiye

Freedom of expression is protected in Turkiye under Article 26 of the
Constitution of the Republic of Turkiye. A parody to be protected
within the scope of freedom of expression must also be of a nature
that does not harm intellectual and industrial rights, and it is up to
the courts to examine this balance on a case-by-case basis. Turkish
law has not yet issued a decision addressing parody uses at the same
level as in the US or the EU. However, some court decisions have
indirectly mentioned the effects of parody uses.

= The decision of the 11th Civil Chamber of the Supreme Court
numbered E. 2013/11793, K. 2014/16523: A lawsuit was filed for
copyright infringement against a television program called "Ha
Babam De Babam," which featured parody versions of the clothes
and characters in the TV series “Kurtlar Vadisi." In the decision
rendered on this matter, the court stated:

Law No. 5648 does not include parody among the exceptions
to copyright, therefore it is not possible to impose restrictions
on the rights protected by the law through regulation, even if
it is assumed for a moment that there is parody exception, the
use subject to the lawsuit not only incorporates the characters
but also the quotations taken directly from the series, as well
as the music, costumes, decor, dialogues, and concept of the
series, and there is parasitic exploitation of the reputation and
commercial success of the plaintiff's series.

The court stated that neither the Law on Intellectual and Artistic
Works nor the Industrial Property Law explicitly include an
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exception for parody. Therefore, the court made a narrow
interpretation and prioritized the intellectual rights of the author.
Although this decision is not related to trademark infringement, it
shows the first approach of Turkish courts to the developing issue
of parody exception in terms of copyrights.

Istanbul Commercial Court of First Instance “4 Ceker Cok
Yakar"” decision: Avea parodied Turkcell's “4 Ceker” slogan in an
advertisement. Turkcell filed a lawsuit against these uses, alleging
unfair competition. The court ruled that these uses constituted
unfair competition and ordered Avea to stop its advertisement.
This decision shows that Turkish courts have recognized that the
commercial effect of parody uses, which are frequently used by
companies operating in the same sector, may lead to unfair
competition. Although the court did not assess in terms of
intellectual property law, it is understood that even if such
commercial uses are parodies, this does not provide an
exception for unfair use.

= The Decision of the Istanbul 2nd Civil Court of Intellectual

and Industrial Rights numbered E. 2018/307 K. 2020/149: In
this decision, an assessment was made as to whether a phrase
shared on a website where consumers share their complaints is a
parody use. The Court stated:

There should be a balance between the rights of the trademark
owner and those who want to use the trademark for criticism,
parody, and news purposes. This balance will be achieved by
ensuring that the trademark is used only for criticism without
any commercial benefit or damage to the trademark's reputation
or its function of indication of origin... When all these issues are
evaluated together; It has been concluded that the defendant’s
uses on the website are not of a nature that can create a
“commercial effect”, do not offer an alternative to the trademark,
and do not have an activity related to the goods/services within
the scope of the trademark. Therefore, the use of the trademark
to express complaints is within the limits of freedom of expression.
It is decided that there is no trademark infringement.

This approach of the court shows that parody uses that do not
create a commercial effect do not constitute infringement, and
thus, a parody use that indirectly creates a commercial effect
cannot be considered within the scope of the exception.
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Although Turkish courts and legislation have not yet fully addressed
parody uses the above decisions may provide some guidance on how
to approach this issue. In Tlrkiye, a different approach from the US
and the EU is taken when there is a use that has a commercial effect.
Accordingly, in Turkiye, the commercial effect, i.e., the commercial
benefits to be obtained through the use of parody, affects whether
these uses will be considered an exception or not. Therefore, even

if a use is seen as a parody, it may be decided that it is not an exception
since the commercial effect created by this use may harm the original
trademark. As a commercial effect of the infringing use is a prerequisite
for trademark infringement, it can be said that the parody exception
does not apply to trademark infringement in Turkiye.

VI. Evaluation

Trademarks, and especially the owners of well-known trademarks,
invest heavily for many years to gain a certain distinctiveness and
reputation to obtain a place in the public eye and the market. As a
rule, unauthorized use of a trademark by third parties is not accepted
in almost any jurisdiction.

However, in some jurisdictions, such as the EU and the US, parody
uses of trademarks may be permitted if certain conditions and
criteria are met. In the US and the EU, parody uses are protected
both under copyright and trademark law and are considered within
the scope of freedom of expression. A balance is established
between these two concepts according to the characteristics of
the concrete case.

Briefly, the factors required for the protection of parody use under
trademark law can be summarized as follows: there must be no
likelihood of confusion between the original trademark and the
parody use, the indication of origin of the trademark must not be
damaged, it must be clear that the parody use is intended for humor
and criticism, and the relevant audience must easily understand that
the parody use is intended as a joke.

In TUrkiye, the issue of whether the works or trademarks created
within the scope of parody will be considered justified use is not
regulated, and there is no case law directly addressing this issue.
When the Turkish court decisions that indirectly address the concept
of parody are examined, it is understood that the use of parody will
not constitute a justifiable reason to avoid infringement of
trademark rights, as long as it has a commercial effect. The court
decisions and future regulations that will determine the scope
and limits of this concept are eagerly awaited.

IP Quarterly Newsletter 2023:
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Marka Hukukunda Parodi Istisnasi -
Giilmeli Miyiz Yoksa Alinmali Miy1z?

Fikri ve sinai miilkiyet alani, marka sahiplerinin miilkiyet
haklarini korumak ile iireticiler, sanatgilar ve yaraticilarin
ifade 6zgiirliigiinii saglamak arasinda hassas bir denge ile
karsi karsiyadir. Marka hukuku, markalarin ayirt edici
niteligini korumayi, tiiketicilerin markalari birbirine
karistirilmasini 6nlemeyi ve marka sahiplerinin iyi niyetini
korumayi amaclamaktadir. Geleneksel olarak, bir markanin
izinsiz kullanimi marka hakkinin ihlali olarak kabul edilir.
Taninmis markalari mizahi bir sekilde taklit eden veya
hicveden bir sanatsal ifade bicimi olan parodi kullanimlarinin
akibeti marka hukukunda uzun zamandir bir soru isareti
yaratmaktadir. Ancak bazi hukuk diizenlerinde, mevcut
markalarin kullanimina dayanan parodi ifadeler bir muafiyet
olarak kabul edilmektedir.

Parodi muafiyeti, markalarin hiciv veya komedi amach kullanimina izin
vererek marka hakkinin ihlali kuralina bir istisna sunar. Markalarin
parodi cergevesindeki kullanimlarinin dinyanin gesitli yargi yerlerinde
aktif olarak korunmasinin temelini ifade 6zglrligu olusturmaktadir.
Bu yazimizda marka hukukunda parodi istisnasinin yeri, Amerika
Birlesik Devletleri ("ABD") ve Avrupa Birligi ("AB") agisindan gesitli
yargl kararlari dikkate alinarak incelenecektir ve Turk hukukundaki
mevcut duruma deginilecektir.

I. Parodi nedir? Parodi istisnasi ABD ve AB'de hangi hukuki
diizenlemeler altinda uygulanmaktadir?

Parodi aslinda bir baskasi tarafindan ortaya cikartilan bir eserin veya
bir baskasinin sahip oldugu markanin degistirilerek veya uyarlanarak
belli bir yaraticilik katilmasi suretiyle taklit edilmesidir. Parodi
kullanilan Grdn ya da hizmetler, tiketicilerin dikkatini cokg¢a ¢ektigi
icin, parodi kullanimlari siklikla tercih edilmektedir.

ABD'de parodi kullanimlar ifade ¢zgirligu ve adil kullanim doktrinleri
altinda yorumlanmakta ve bu amagla ortaya ¢ikan kullanimlarin
marka hakkina tecavize yol acmayacadi kabul edilmektedir. ABD'de
parodi marka uyusmazligi ortaya ciktigr zaman, fikir ve sanat eserlerinin
telif haklar kapsaminda korunmasi icin getirilen The Copyright Law
of the United States (ABD Federal Telif Yasasi) kurallari "adil kullanim”
doktrini altinda kiyasen uygulanmaktadir. The Lanham Act (ABD
Federal Marka Yasasl) ile de uyusmazliklarin ¢o6zimiinde ifade
6zgUrlugu doktrini yer bulmaktadir. Buna gore, parodi kullanimlarin
adil kullanim doktrini altinda degerlendirilebilmesi icin karistiriima
ihtimali yaratilmamasi ve orijinal markanin ayirt edici giciine (kaynak
gbsterme fonksiyonuna) zarar verilmemesi gerekmektedir. Bunun
yani sira The Federal Trademark Dilution Act'in (ABD Federal Marka
Sulandirilmasi Yasasi) 1125. maddesinde parodi kullanimlarin markanin
sulandiriimasi olarak yorumlanmayacagi belirtilmektedir. Bu
dizenlemelerin yani sira ABD mahkemeleri, yillar icinde gelisen
ictihatlari vesilesiyle, her somut olaya gore, marka sahibinin haklari ile
ifade 6zgurligu ve adil kullanim arasinda bir denge kurmaktadir.

AB'de ise 2017/1001 sayili European Union Trade Mark Regulation
(Avrupa Birligi Marka Tizigu - EUTMR) ile 2015/2436 sayili Eurpean
Union Trade Mark Directive (Avrupa Birligi Marka Direktifi - EUTMD)
markalarin hukuki korumasi konularini ele almaktadir. Her iki
duzenlemede de acik¢a ifade 6zgirligini konu alan bir madde
olmamakla beraber her iki dizenlemenin de gerekgesinde "lglnc
kisilerin bir markayi sanatsal ifade kapsaminda” kullanmasinin hakli
kullanim sayilmasi gerektigi ve bu kullanimlarin dirust sekillerde
gerceklestirildigi muddetce ifade 6zgUrligu kapsaminda
degerlendirileceginden bahsedilmektedir.

Tlrkiye'de ise parodi markalar hakkinda cikartilmis veya buna deginen
bir kanuni diizenleme mevcut degdildir. Henlz Tdrk mahkemeleri
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tarafindan parodi istisnasini inceleyen emsal kararlar da
yayilanmamistir. Ancak zaman zaman Tdrk mahkemesi kararlarinda
dolayli olarak parodi kavramina atif yapildigina denk gelinmektedir.
Yazimizin besinci (V) basliginda bu kararlara kisaca yer verilmektedir.
Bu kararlarda detayl degerlendirmeler yer almasa da, AB ve ABD'den
farkli olarak, parodi kullanimlari “ticari etki” yarattigi middetge,
Tark mahkemelerinin parodi istisnasi uygulama egiliminde

olmadigi 6ngoérilmektedir.

Il. Parodi istinasi uygulanan hukuk diizenlerinde bu
uygulamaya temel teskil eden prensip

Taninmis markalarin tiketici kitleleri Gzerinde yarattigi etki nedeniyle
parodiye konu olmalarinin 6nt aciktir. Oldukga hizli bir sekilde gelisen
sosyal medya ve iletisim kulturd sayesinde 6zellikle taninmis
markalarin guldird niteliginde parodi kullanimlarinin ortaya

ciktigr gorilmektedir.

Marka hukuku kapsaminda bir kullanimin parodi istisnasi
korumasindan faydalanmasi cesitli hukuk dizenlerinde, bu kullanim
ticari etki dogursa dahi, ifade 6zgurligu cercevesinde hakh kullanim
olarak degerlendirilebilmektedir. Bir parodi kullaniminin hakli kullanim
olarak degerlendirilmesi icin, parodi istisnasi uygulayan hukuk
dizenlerinde genellikle ilgili kesimin bunu parodi olarak algilamasi
sarti aranmaktadir. Onemle belirtmek gerekir ki bir markanin
parodisinin amaci markayi kdtulemek veya asagilamak olmamali veya
marka sahibinin imajini zedelemeye ¢alismamalidir. Bu noktada parodi
biciminde Uretilen bir ibare guldiri ve igneleme unsurlarini saglasa
bile, marka hakkinin ihlali ortaya ¢ikabilecektir. Elbette bu kavramlarin
hepsi cok soyut ve yoruma acik kavramlardir. Bir parodi kullaniminin
ne zaman hakli kullanim sinirini astigr, ne zaman bu sinir dahilinde
kaldigi cok net bir sekilde ortaya koyulmayabilmektedir.
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Bu noktada, ilgili hukuk diizenlerinde ifade 6zgurligu prensibinin ne
derece genis yorumlandigi 6nem teskil etmekte ve sonucu belirleyici
nitelikte olmaktadir. Buna gore AB ve ABD'de ifade 6zgurliga prensibi ile
markalarin karistiriima ihtimali ve markanin kaynak gésterme fonksiyonu
arasinda bir denge kurularak belirli kriterlere gore karar verilmektedir.
Her iki hukuk dizeninde de benzer kriterler dikkate alinmakta ve somut
olayin unsurlarina gore karar verilmektedir. Yazinin devaminda ABD ve
AB'de parodi istisnasinin gecerliligi icin aranan sartlara deginilmektedir.

Ill. ABD'de marka hukukunda parodi istisnasi

ABD'de parodi kullanimlar ifade 6zgurligu ve bununla baglantih adil
kullanim prensipleri cercevesinde korunmaktadir. ABD'de parodi
istisnasi hakkinda verilen cesitli kararlar asagidaki gibidir.

= Supreme Court of the United States’in (ABD Yiiksek
Mahkemesi) Stop the Olympic Prison v. US Olympic
Committee karari: New York'ta diizenlenen olimpiyatlarin yalnizca
belli bir kesim tarafindan izlenmesine bir tepki olarak "Stop the
olympic prison” (Olimpiyat hapishanesini durdurun) baslikl slogan
ile Olimpiyat semboli olan ve tescilli bir marka olan renkli bes halka
sembolinin Gzerine parmakliklar yerlestirilerek bir kompozisyon
olusturulmustur. Bu kullanima karsi marka tecavizi iddiasiyla dava
acllmistir. Verilen kararda bu calismanin temel bir insan hakki olan
ifade 6zgurliglu kapsaminda korunacagi, markalar arasinda
karistirilma ihtimalinin olmamasinin da bu sonucu destekleyecedi
gerekgeleriyle ihlal olmadigina hikmedilmistir. Bu karardan da
anlasilacagi Gzere, her ne kadar tescilli bir markanin aynisi orijinalini
hatirlatacak bicimde kullanilsa ve parodi kullanimi ticari etki
doguracak nitelikte olsa da, karistirilma ihtimalinin yoklugu parodi
kullanimlarin ifade 6zgirligu cercevesinde degerlendirilmesini
saglamistir.

= ABD Yiiksek Mahkemesi'nin Oyuncak karari: Bir oyun sirketinin
yarattigi video oyununda dinyaca Unli bir oyuncak markasinin
oyuncaklarinin sesleri degistirilerek beklenmedik seyler soylemesi
saglanmistir. Bunun Gzerine oyuncak markasinin sahibi marka
hakkinin ihlali gerekgesiyle dava agcmistir. Fakat mahkeme bu parodi
kullanimin, marka sahibinin itibarini zedelemedigine ve ifade
0zgUrligl cercevesinde korunacagina karar vermistir. Bu karardan
da anlasilacagi tzere, ABD mahkemeleri markanin itibarimnin
zedelenmesi ihtimalini dar yorumlamakta ve parodi kullanimlardan
kaynakli ifade 6zgurligune agirlik vermektedir.

= ABD Yiiksek Mahkemesi'nin Homel Foods Corp. v.
Jim Henson Productions, Inc. karari: Dava, Jim Henson
Productions'in Urettigi “Spa’am” isimli parodi karakterin, Home
Foods'un taninmis "SPAM" markal trtnleri Gzerindeki marka
haklarini ihlal edip etmedigi Gzerinedir. Spa’am, SPAM marka kapal
kutu domuz eti Grtnlne alayh bir yaklasimla atif yapan, Muppet
filmindeki domuzcuk adasinin korkutucu kral karakteridir. Mahkeme,
parodi kullanimlarin SPAM markasinin sulandirilmasi sonucunu
yaratmayacagdi ve ifade 6zglrligu ve adil kullanim istisnasi altinda
korunacagini belirterek marka haklarinmn ihlali bulunmadigina
hukmetmistir. Bu karardan da anlasilacagi Gzere, ABD mahkemeleri
markanin sulandirilmasi riskini dar yorumlamakta ve parodi
kullanimlardan kaynakli ifade 6zgurligine agirlik vermektedir.

Bu davalar, mahkemelerin marka hukukundaki adil kullanim istisnasi
kapsaminda parodileri tanididi ve korudugu 6rnekleri gostermektedir.
Ote yandan, ABD marka hukuku uyarinca, parodi maksath kullanimin
orijinal marka Uzerinde yaptigi degdisiklikler yeterince ayirt edici dedilse,
markanin rakipleri tarafindan itibarini zedelemek amaciyla yapiimissa
ve karistirilma ihtimalinin ana unsuru olan kéken gosterme
fonksiyonuna zarar vermekteyse bir ihlalden s6z edilebilir. Bitin bu
durumlarin yani sira baska bir kosul olarak parodi kullaniminin galdiri
amaciyla yapildiginin anlasilmamasi ya da gildiri amaci tagimamasi da
adil kullanim istisnasini kapsamini asan hallerdir. Bu prensipler gesitli
mahkeme kararlarinda ortaya konmaktadir.

= ABD Yiiksek Mahkemesi'nin Giyim Markasi karari: Bu karara
konu olayda, bir 6grenci, arkadaslarinin giydigi taninmis bir markanin
kiyafet Grinlerini elestirmek maksadiyla bu markanin ibaresini
karistirilma ihtimali yaratacak sekilde ofansif gildurd unsurlu bir
ibare ile degistirerek ve orijinal markanin sekil unsurunu ters
cevirerek yeni bir marka yaratmistir. Mahkeme parodi amach olarak
uretilen bu markanin taninmis bir markanin itibarini zedeleme amaci
tasidigl, ayni siniftaki Grinler igin kullanildigi ve markanin gorsel
olarak orijinal marka ile yiuksek derecede benzerlik gosterdigi
gerekgeleriyle isaretler arasinda karistiriima ihtimali bulunduguna
hiukmetmistir. Bu olayda mahkemenin asil korudugu hak markanin
itibari ve kaynak gosterme fonksiyonu olmustur ¢iinkd olusturulan
parodi kullanim buna zarar verme amaci tasimaktadir.

= ABD Yiiksek Mahkemesi'nin Kamu Diizeni karari: Karara konu
olayda Unld bir hizli tiketim mallar Greticisinin icecek Grinine iliskin
bir reklam slogani yasakh bir uyusturucu ile iliskilendirilerek parodi
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olarak kullanilmistir. Mahkeme, yasa disi bir Griinle baglanti
kuruldugunu ve orijinal marka sahibinin yazi tipinin birebir aynisinin
kullanildigini belirterek, marka ihlalinin olustugu sonucuna varmistir.
Karara gore, markanin taninmishk karakterinden yararlanilarak kamu
dizenine aykiri ifadeler kullanilmasi sonucu, marka ve bu uygunsuz

soylem arasinda kurulacak baglanti markanin itibarina zarar verecektir.

Bu ihtilafta mahkeme, markanin itibarini Ustin tutmaktadir.

ABD'de mahkeme kararlarinin ¢izdigi cercevede korunan bir ifade

bicimi olarak parodi istisnasi, karistiriima ihtimali yaratmadigi veya
orijinal markayi sulandirmadigr veya itibarina zarar vermedigi strece,
bireylerin ve isletmelerin markali unsurlari mizahi veya hicivli bir

sekilde kullanmalarina izin vermektedir. Bu kararlar ifade 6zgurliginin
o6nemini vurgulamakta ve marka haklarinin korunmasi ile yaratici yorum
ve elestiriye izin verilmesi gerekliligi arasinda bir denge kurmaktadir.

IV. AB'de marka hukukunda parodi istisnasi

AB'de de parodi kullanimlar belli bir dereceye kadar hakh kullanim
sayllmakta ve ifade 6zglrligu kapsaminda korunmaktadir. AB'de
parodi istisnasl hakkinda verilen gesitli kararlar asagidaki gibidir.

= European Union Court of Justice’in (Avrupa Birligi Adalet
Divani - ABAD) Deckmyn v. Vandersteen karari:
Bu karar ABAD'in parodi istisnasini ele aldigi ilk karardir. Karar
her ne kadar parodi istisnasinin telif hakki yoninden degerlendiriimesine
iliskin olsa da, AB'de bu konuda verilen ilk karar olmasi neticesinde
kararda s6zU gecen kurallar parodi istisnasinin yorumlanmasinda
sonraki kararlara yol gosterici olmustur. Milliyetci siyasi parti Vlaams
Belang, Spike ve Suzy isimli yayimcilarin 1961 tarihli “De Wilde
Weldoener'in” (Vahsi Hayirsever) isimli cizgi roman kapaginda yer alan
ana karakterin karikatlrtnden esinlenerek Gent sehri sakinlerine 2000
adet takvim dagitmistir. Takvimde orijinal karakter Lambic'in yerini
Gent Belediye Baskani almistir. Dagitilan takvimlerde, farkl irklardan
insanlarin Gent sehrinde vergi veren vatandaslarin haklarindan haksiz
bir sekilde yararlandidi ima edilmektedir. ABAD parodinin anlaminin
glnluk dilde de kullandigimiz sekilde degerlendirilmesi gerektigini
belirterek iki kriter 6ne stirmistir. ik kriter parodi kullanimin
orijinalinden anlasilabilir sekilde farkl olmasi, ikinci kriter ise mizah ve
elestiri 6geleri icermesidir. ABAD mizahi 6zelligi olmayan parodilerin
bu istisnanin kapsami disinda tutulacagina deginmistir. Ayni zamanda
ifade 6zglrligl ve yararlanilan eserin sahibinin haklari arasinda adil
bir denge kurulmasi gerektigine deginerek bu parodi kullanimin
istisna kapsaminda degerlendirilmeyecegdine karar vermistir.
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= European Intellectual Property Office'in (Avrupa Birligi Fikri
Miilkiyet Ofisi - EUIPO) Mizahi Mesaj karari: Bu davada,
taninmis bir giyim markasinin logosu taklit edilerek yapilan marka
basvurusuna karsi orijinal marka sahibinin itirazi incelenmistir. EUIPO
bu kullanimin herhangi bir parodi mesaj icermeden, mizah veya
elestiri unsuru zayif bir sekilde, yalnizca satis yapabilmek adina,
orijinal markanin taninmisligindan yararlanmayi amaclamasi
nedeniyle, orijinal marka ile karistiriima ihtimali yarattigina
hukmetmistir. EUIPO, karistirilma ihtimali ile parodi kullanim
arasindaki dengeyi kurarken, tuketicilerin ugrayacagi karistirilma
ihtimalinin parodi kullanim istisnasini geride birakacagini
degerlendirmistir. Mahkeme parodi kullanimlarin belirli seviyede bir
mizahi mesaji aktarmaya yonelik olmasi gerektiginin Gzerinde

durarak marka hakki ve parodi kullanimlar arasinda denge kurmustur.

= Cour Supréme Francaise'in (Fransiz Yitksek Mahkemesi) Esso
Francaise SA v. Association Greenpeace France Karari:
Greenpeace France, Esso'nun Kyoto Protokoll kapsaminda kiresel
Isinmaya karsi gerekli 6nlemleri almadigini protesto etmek amaciyla
“stop Esso, stop E$$0 and E££0" seklinde parodi kullanimlarda
bulunmustur. Mahkeme bu kullanimlarin Greenpeace'in belirli bir
mesajl vermek amaciyla ifade 6zglrligu kapsaminda gergeklestirdigi
gerekgesiyle itibar zedeleyici bir durum ya da marka ihlali
bulunmadigina hikmetmistir.

= Bundesgerichtshof'un (Alman Federal Yiiksek Mahkemesi)
Haksiz Yarar karari: Bir sanatginin taninmis bir giyim markasinin
logosunu taklit ederek tasarladigi tisortler nedeniyle orijinal marka
sahibi genel izlenim itibariyle markalar arasinda butinsel benzerlik
oldugu iddiasinda bulunarak marka ihlali davasi agmistir. Sanatgl,
taninmis markada yer alan vahsi bir kedi tirtne ait hayvan figtrina
poodle tirindeki bir kopek ile degdistirerek benzeri renk ve fontlarda
baskilar Gretmistir. Davali ise bu markanin parodi bir kullanim
oldugunu ve ifade 6zglrligu cercevesinde korunmasi gerektigini
iddia etmistir. Mahkeme, iki marka arasindaki farkliliklara ragmen
kanstiriima ihtimali bulunduguna ve orijinal markanin sektérdeki
taninmishigindan haksiz bir yarar saglandigina deginerek taninmis
marka sahibinin marka tzerindeki haklari ile ifade 6zgurligu arasinda
dengeli bir ayrim olduguna ve kisinin ifade 6zgurliginin marka
sahibinin haklarini acikca ihlal edecek sekilde benzer bir markayi
korumayacagina deginmistir.

Bu kararlar, AB hukuk dizeninde mahkemelerin parodi istisnasini nasil
yorumladigini ve uyguladigini géstermektedir. Bu kararlar marka

haklarinin korunmasi ile parodinin dogasinda bulunan ifade 6zgurliga
ve yaraticiligin dengelenmesinin dnemini vurgulamaktadir. Ancak AB
hukuk dizeninde parodi istisnasinin, ABD'ye kiyasla daha dar
yorumlandigi da gozlerden kagmamaktadir.

Hem ABD hem AB'de mahkemeler, parodinin bir sosyal yorum ve elestiri
bicimi olarak hizmet ettigini kabul etmekte ve markalarin mizahi veya
hicivli bir sekilde kullanilmasina izin vermektedir. Fakat, bir parodinin
korunmaya hak kazanabilmesi igin, tiketicinin karistiriima olasihgini
azaltacak sekilde temel markadan farkli bir mesaj iletmesi gerekmektedir.
Buna gore parodi yalnizca, acikca ayirt edilebilir olmasi, karisikhga neden
olmamasi ve orijinal markanin ayirt edici karakterini veya itibarini haksiz
bir sekilde istismar etmemesi veya zarar vermemesi halinde marka
ihlaline karsi gecerli bir savunma olarak kabul edilmektedir.

V. Tirkiye'de marka hukukunda parodi istisnasina yaklasim

ifade 6zgurligu Turkiye'de Tirkiye Cumhuriyeti Anayasa'sinin 26.
maddesi cercevesinde korunmaktadir. ifade 6zgirligi kapsaminda
korunacak bir parodinin ayni zamanda fikri ve sinai haklara zarar
vermeyecek nitelikte olmasi gerekmekte ve bu dengeyi saglamak olay
bazinda inceleme yapacak mahkemelere dismektedir. Tirk hukukunda
heniiz parodi kullanimlari, ABD veya AB'de incelendigi diizeyde ele alan
bir karar ¢cikmamistir. Ancak bazi mahkeme kararlarinda dolayl olarak
parodi kullanimlarin etkilerinden bahsedilmistir.

= Yargitay 11. Hukuk Dairesi'nin E. 2013/11793, K. 2014/16523
sayih karari: ..."Ha Babam De Babam" isimli bir televizyon
programinda “Kurtlar Vadisi” dizisindeki kiyafetlerin ve karakterlerin
parodi versiyonlarina yer verilmesine karsi telif tecavizi iddiasiyla
bir dava acilmistir. Bu konuda verilen kararda mahkeme

"5648 saylill Yasa'da eser haklarina getirilen istisnalar arasinda
parodiye yer verilmedigi, dolayisiyla yasanin korudugu haklara
yonetmelikle kisitlama getirilmesinin mimkin olmadigi, bir an
icin parodinin istisnadan yararlandigi varsayilsa bile dava konusu
kullanimda eserin sadece karakterleri degil diziden alinan alintilari
aynen kullandigr gibi dizinin mzigi, kostimleri, dekoru,
diyaloglari, konsepti ile birlikte kullanildigi, davaciya ait dizinin
taninmishidi ve ticari basarisindan paraziter bir sekilde
yararlanma durumunun s6z konusu oldugu”

ifadelerine yer vermistir. Kararda Fikir ve Sanat Eserleri Kanunu ya da
Sinai Mulkiyet Kanunu'nda parodi istisnasina agikca yer verilmedigi
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belirtilmistir. Bu nedenle de mahkeme dar bir yorumlamada
bulunarak eser sahibinin fikri haklarini dnceliklendirmistir. Her ne
kadar bu karar marka ihlaline iliskin olmasa da, Ttrk mahkemelerinin
gelismekte olan parodi istisnasina telif haklari yoninden ilk
yaklasimlarini gostermektedir.

« Istanbul Asliye Ticaret Mahkemesi'nin “4 Ceker Cok Yakar"

karari: Avea bir reklaminda, Turkcell'in “Dort Ceker" sloganini
parodilestirerek kullanmistir. Turkcell bu kullanimlara karsi haksiz
rekabet iddiasiyla dava acmistir. Mahkeme bu kullanimlarin haksiz
rekabete yol actigini degerlendirerek Avea'nin reklamini durdurma
karari vermistir. Bu karar, Tirk mahkemelerinin birbirleri ile ayni
sektorde faaliyet gosteren firmalarin sik¢ca basvurdugu parodi
kullanimlardan elde edilecek ticari etkiyi haksiz rekabete sebebiyet
verecek sekilde yorumladigini géstermektedir. Her ne kadar
mahkeme fikri milkiyet hukuku agisindan bir degerlendirme
yapmamis da olsa, bu tarz ticari kullanimlar parodi teskil etse bile,
mahkemelerce parodi kullanimlarin haksiz kullanimlara muafiyet
olarak kabul edilmedigini gostermektedir.

istanbul 2. Fikri ve Sinai Haklar Hukuk Mahkemesi'nin E.
2018/307 K. 2020/149 sayili karari: Bu kararda tiketicilerin
sikayetlerini paylastigi bir internet sitesi platformunda paylasilan bir
ibarenin parodi kullanimi olup olmadigi konusunda bir dederlendirmede
bulunulmustur. Mahkeme degerlendirmesinde

“... marka sahibinin haklariyla markay: elestiri, parodi, haber
amach kullanmak isteyenlerin arasinda denge saglayici bir durum
olmalidir. Bu dengeyi saglayacak olan da markanin herhangi bir
ticari gelir elde etme veya markanin itibarina, kaynak gésterme
fonksiyonuna zarar vermeden somut olay acisindan sadece
elestiri amaciyla kullaniimasidir... Batdn bu hususlar bir arada
degerlendirildiginde; davalinin web sitesindeki kullanimlarinin
“ticari etki” yaratabilecek nitelikte olmadigi, markaya alternatif
sunmadigi ve markanin kapsamindaki mal/hizmetlerle ilgili bir
faaliyeti olmadigi, markanin sikayetlerin ifade edilebilmesi amach
kullaniminin ifade 6zgurliga siniflari icinde oldugu kanaatine
varildigindan marka ihlali olmadigi kanaatine varilmistir.”

ifadelerine yer vermistir. Mahkemenin bu yaklasimi, ticari etki
dogurmayan parodi kullanimlarin ihlal yaratmadigini, bu vesileyle de
dolayh olarak ticari etki yaratan bir parodi kullanimin muafiyet
kapsaminda degerlendirilemeyecedini gostermektedir.
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Tark mahkemeleri ve mevzuati hentiz parodi kullanimlari tamamen ele
almamis olsa da, bu konuya yaklasimin nasil olacagina dair yukaridaki
kararlar bize biraz olsun yol gosterebilmektedir. Tirkiye'de ABD ve
AB'den farkli olarak konuyla ilgili yaklasim ticari etki doguran bir
kullanim s6z konusu oldugunda ortaya cikmaktadir. Buna gore
Turkiye'de ticari etki yani parodi kullanimi vasitasiyla elde edilecek
ticari kazanclar, bu kullanimlarin istisna sayilip sayilmayacagini
etkilemektedir. O halde, bir kullanim parodi olarak kabul edilse dahi, bu
kullanimin yarattigi ticari etkinin orijinal markaya zarar verecegi kabul
edilerek bir istisna kategorisinde olmadigi kararlastirilabilir. Marka
ihlalinden bahsetmek icin ihlal yaratan kullanimin ticari etki dogurmasi
zaten 6n sart oldugundan, gincel durumda Tirkiye'de marka
ihlallerinde parodi istisnasinin uygulanmadigi sdylenebilecektir.

VI. Genel degerlendirme

Markalar ve 6zellikle taninmis markalarin sahipleri toplumun géziinde
ve piyasada yer edinmek adina uzun vyillar boyunca yuksek yatinmlar
yaparak markalarina belli bir ayirt edicilik ve itibar kazandirirlar. Kural
olarak bir markanin tglncd kisiler tarafindan izinsiz kullanimi hemen
hicbir hukuk diizeninde kabul edilmez.

Buna karsin markalarin parodi kullanimlarina AB ve ABD gibi bazi
hukuk dizenlerinde belli sart ve kriterlerin saglanmasi halinde izin
verilebilmektedir. ABD ve AB'de parodi kullanimlar hem telif hakki
kapsaminda hem de marka hukuku anlaminda korunmakta, ifade
6zqlrligi kapsaminda degerlendirilmektedir. Bu iki kavram arasinda
somut olayin 6zelliklerine gdre bir denge kurulmaktadir.

Kisaca, marka hukuku kapsaminda parodi kullanimlarin korunmasindan
stz edebilmek icin gereken faktorler su sekilde dzetlenebilir: orijinal
marka ile parodi kullanim arasinda karistirilma ihtimali bulunmamali,
markanin kdken gosterme fonksiyonu zarar gérmemeli, parodi kullanim
ile guldir ve elestiri amaclandidi acikca belli olmali ve ilgili kitle
parodi kullanimin saka amach oldugunu kolayca anlamahdir.

Tlrkiye'de ise parodi kullanim kapsaminda yaratilan markalarin

hakli kullanim sayilip sayilmayacadi konusu mevzuatta agikca
dizenlenmemistir, bu konuya dogrudan deginen ictihatlar da
olusmamistir. Dolayli olarak parodi kavramina degdinen Tirk mahkemesi
kararlari incelendiginde, ticari etki dogurdugu middetce, parodi
kullanimiin marka haklarinin ihlalinden kurtulmak igin hakli sebep
teskil etmeyecedi anlasiimaktadir. Bunun kapsam ve sinirini belirleyecek
olan mahkeme kararlari ve gelecekte meydana dizenlemeler

heyecanla beklenmektedir.
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“Suruc¢ Nar" is now protected in the
EU as a geographical indication

Surug, located in the south-west of Sanliurfa province is

part of a fertile crescent historically known as Mesopotamia,
where agriculture is extensively engaged. These lands have
hosted many civilizations since ancient times. The district’s
economy is predominantly based on agriculture. Surug Nari,
produced within the borders of Sanliurfa, became identified
with Surug county in the region and started to become known.

It is believed that Suru¢ Nari was brought to the region from the
Babylonian gardens. Sanliurfa is one of the genetic resources of
pomegranate in Turkiye. For this reason, pomegranate cultivation has
been carried out in the region for centuries. For centuries, the farmers
have been following a traditional way of cultivating Surug Nari.

Surug Nart is specifically recognized for its unique color, taste and
smell. In addition to making significant contributions to the district's
economy, Suru¢ Nari also provided employment opportunities for the
women through Suruc Nari Women's Cooperative.

Upon the application of the Suru¢ Municipality to the Turkish Patent
and Trademark Office in 2020, Surug Nari was registered as a
geographical indication, as a protected designation of origin in 2021.
Recently, the registration application to the European Commission
has been approved and Surug Nari registered as a geographical
indication and granted protection as a designation of origin in the
European Union. Thus, Suruc Nari became the first product in Sanlurfa
to be granted registration as a geographical indication and granted
protection as a designation of origin. Protected designation of origin
aims to protect products that stand out for their quality, local
characteristics and originality. Surug Nari is grown within the borders
of Sanhurfa province. Birecik, Suruc¢ and Ceylanpinar plains were
formed due to tectonic collapses in the southern part of the province.

All stages of the cultivation of the Suruc Nari must take place within
the determined geographical limit. These stages are mainly planting,
pruning, irrigation, fertilization, harvesting and agricultural controls.

If the production, processing and other operations of the product
subject to geographical indication protection all take place in the
geographical area whose borders are defined; these geographical
indications are defined as “designation of origin”. The designation
of origin requires that the product subject to the designation of
origin must have been produced entirely in the place defined.
Products cannot be produced outside the geographical area to which
they belong because the product can only gain its qualities if it is
produced in the territory to which it belongs. With this registration,
Surug Nari will refer only to pomegranates produced in Surug province.

Geographical indications and established rights are submitted for

all member states' information. In this way, the products that made
their marks in our country get the opportunity to be recognized by
other countries. Additionally, with the registration, Surug Nari will not
be allowed to be grown in any European country.

With Suruc Nari, the number of geographical indications from Tirkiye
has reached the 10. Previously, Gaziantep Baklavasi, Aydin inciri,

Aydin Kestanesi, Bayramig Beyazi, Malatya Kayisisi, Milas Zeytinyady,
Taskopri Sarimsadl, Giresun Tombul Findigr and Antakya Kiinefesi
were protected in the EU as geographical indications.

The application for designation of origin registration of Surug

Nari has been published in the European Union Official Journal dated
10 February 2023 and numbered C/2023/970 (available here) and the
approval of the European Commission dated 26 May

2023 is available here.

&
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“Suruc Nar1” Avrupa Birligi'nde Tescilli Cografi

Isaret Olarak Koruma Altina Alindi

Sanhurfa’nin giiney batisinda yer alan ve Mezopotamyarnin
bereketli tarim topraklarinda bulunan Surug, eski caglardan
bu yana pek cok uygarliga ev sahipligi yapmistir. Bolgenin
ekonomisi agirlikh olarak tarima dayalidir. Sanhurfa ili
sinirlarinda iiretilen Surug Nari, bolgede Surug ilgesiyle
o0zdeslesmis ve taninmaya baslamistir.

Surug¢ Nari'nin bu yéreye Babil bahgelerinden getirildigine
inaniimaktadir. Turkiye'de narin genetik kaynaklarindan birisi olan
Sanhurfa'da ylzyillardir nar yetistiriciligi yapilmakta olup, ciftgiler
nar yetistirmede geleneksel ydontemleri izlemektedir.

Surug Nari, kendine has renk, tat ve kokusuyla dikkat ¢eker. Bolge
ekonomisine dnemli katkilari olan Surug Nari, Suruc Belediyesi'nin
destedi ile kurulan Suruc Nari Kadin Kooperatifi aracihgi ile de
bolgedeki kadinlar icin bir istihdam kapisi olmustur.

Suruc Belediyesi tarafindan 2020 yilinda Turk Patent ve Marka
Kurumu'na basvurusu yapilan Surug Nari, 2021 yilinda bir cografi
isaret ve mense adi olarak koruma altina alinmisti.

Gectigimiz glnlerde ise Avrupa Komisyonu'na yapilan tescil talebi
kabul edilmis ve Surug Nari, Avrupa Birligi'nde de tescilli bir mense
adi olarak koruma altina alinmistir. Béylece Surug Nari, Sanliurfa'da
Avrupa Birligi nezdinde bir cografi isaret ve mense adi olarak koruma
altina alian ilk Grin olmustur. Mense adi tescili ile amaclanan, yerel

nitelikleri, kalitesi veya 6zgunlugu ile 6ne cikan Grinlerin korumasidir.

Surug Nari, Sanlurfa ilinde yetistirilmekte olup, ilin glineyinde
tektonik cokmeler sonucu olusan Birecik, Suruc ve Ceylanpinar
ovalari yer almaktadir. Bu bakimdan ekim, sulama, hasat ve tarimsal
kontroller gibi baslica yetistirme asamalari, belirlenen cografi
sinirlar icinde gerceklestirilmektedir.

Cografi isaret korumasina konu edilen Grdnin Gretimi, islenmesi

ve diger islemlerinin tamami, sinirlari belirlenmis cografi alanda
gerceklesmek zorunda ise bu cografi isaretlere "mense adi"
denilmektedir. Mense adi, mense adina konu Urindn timuyle
tanimlanan yerde Uretilmis olmasini gerektirir. Uriinler ait olduklari
cografi bolgenin disinda Gretilemezler. Clinkd Urln, ancak ait oldugu
yore icinde Uretildigi takdirde niteliklerini kazanabilir. Bu tescil ile
birlikte, Surug Nari, sadece Suruc ilcesinde Uretilen narlara isaret
edecektir.

Bu kapsamda cografi isaret tescili ve bu tescilden kaynaklanan
haklar, bitin tye devletlerin bilgisine sunulur. Bu sayede tlkemizde
Un kazanmis olan Grinlerin diger Ulkeler nezdinde taninmasina

da imkan saglanir.

Surug Nart ile birlikte Turkiye'nin Avrupa Birligi'nde tescilli cografi
isaret sayisi ona ulasmistir. Surug Nari 6ncesinde Gaziantep Baklavasi,
Aydin inciri, Malatya Kayisisi, Aydin Kestanesi, Taskoprii Sarimsad,
Milas Zeytinyagl, Bayramic Beyazi, Giresun Tombul Findigi ve Antakya
Kinefesi de Avrupa Birligi nezdinde tescil edilmistir.

Surug Nari'na iliskin cografi isaret tescil basvurusu Avrupa Birligi
Resmi Gazetesi'nin 10.02.2023 tarih ve C/2023/970 sayili nishasinda
yayinlanmis (ilgili Resmi Gazete'ye buradan ulasabilirsiniz.) ve Avrupa
Komisyonu tarafindan bagvurunun onaylandigina iliskin karar
26.05.2023 tarihinde verilmistir (ilgili karara buradan ulasabilirsiniz).
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IP Quarterly Newsletter 2023:

European Commission published its 2023 Report on the Protection
and Enforcement of Intellectual Property Rights in Third Countries

A. The scope of the report and important findings

On 17 May 2023, the European Commission published a report titled
“Protection and Enforcement of Intellectual Property Rights in Third
Countries” ("Report”).! The Report has been published biennially since
2006 as a part of the European Commission’s efforts to strengthen the
protection of intellectual property rights (*IPR"s) in non-EU countries.

The main aim of the Report is to determine the focal points of the
European Commission’s efforts and resources to address the
shortcomings regarding the protection and enforcement of IPRs, both
online and offline, by creating a list of third countries in which such
shortcomings are considered to have a negative economic impact on
the EU. Additionally, the Report intends to inform stakeholders and
rightsholders in third countries, in particular, small and medium-sized
enterprises operating in these countries, regarding the potential risks
to their IPRs and to enable them to develop strategies for obtaining
adequate protection.

Protecting IPRs effectively is critical for economic growth and
competitiveness. In fact, according to the report published by the
European Union Intellectual Property Office ("EUIPO") and the European
Patent Office ("EPO") in October 2022, IPR-intensive industries? such
as manufacturing, technology and commercial services generate 47%
of gross domestic product value (*GDP") and 39.4% of all jobs

(81 million in total) in the EU. Likewise, 80.5% of EU imports and 80.1%
of EU exports in 2019 were carried out by IPR-intensive industries.

The main challenges for EU companies in the protection of their IPRs in
third countries were addressed in the Report as follows: forced
technology transfer, procedural deficiencies, lack of effective
enforcement policies, delays in rights registrations, the inability to

register certain rights, the lack of deterrence of sanctions, lack of
expertise, corruption, lack of awareness and transparency.

Another significant issue that was emphasized in the Report is the trade
of counterfeit and pirated goods. In 2019, counterfeit and pirated goods
violating IPRs accounted for 2.5% of world trade and 5.8% of EU exports
amounting to approximately EUR 119 billion. Trade of counterfeit and
pirated products, which is also attracting organized crime, has recently
shifted to the online environment. Counterfeiting and piracy especially
affect small and medium-sized businesses, causing a loss of turnover,
damage to reputation, loss of their competitiveness and even
bankruptcy. Forty percent of these enterprises do not or cannot
monitor the market for counterfeits of their products.

B. Findings and evaluations regarding Tiirkiye

In the Report, countries were divided into three categories according
to their priority. China is listed as the first priority country, while
Tirkiye and India form the second priority countries. Argentina, Brazil,
Ecuador, Indonesia, Malaysia, Nigeria, Saudi Arabia and Thailand are the
third priority countries. According to the Report, there are systematic
problems in the protection and enforcement of IPRS in Turkiye and
India, which is seriously harming the EU rightsholders. Compared to
the Report from 2021, limited progress has been made in overcoming
these shortcomings.

In Tirkiye, the Industrial Property Code No. 6769 (“IP Code"), which
was adopted on 10 January 2017, brought positive developments in
terms of protecting well-known trademarks and invalidation of bad
faith registrations. It also expanded the scope of protection of
geographical indications. According to stakeholders, the protection of
well-known trademarks has become more efficient. The Turkish Patent

1. https://euipo.europa.eu/portal/en/news/commission-report-status-of-ip-rights-in-third-countries

2. IPR-intensive industries are defined as industries that have an above-average use of IPR per employee, as compared with other IPR-using industries

3. 27 April 2021-5 September 2022

and Trademark Office ("TPTO") has improved its online application
service and call center. Although Tirkiye took certain effective steps,
no significant progress has been made in the improvement of IPRs in
the reporting period.?

During the reporting period, both the number of applications
submitted to the customs authorities by rightsholders and the number
of seizures by the customs authorities increased. Customs officers and
judges were trained on counterfeit and pirated goods to increase the
number of seizures. However, despite the serious sanctions in the
legislation, deterrent fines are rarely imposed by the courts for
violations of IPRs.

In the field of copyright law, amendments were made in the Law on
Intellectual and Artistic Works No. 5846 on collective management
organizations (*CMO") and banderol regulation. These amendments
brought some developments to the establishment, membership and
working principles of CMOs.

In the Report, the identified issues regarding the protection and
enforcement of IPRs in Tirkiye are as follows:

= The international exhaustion regime in the IP Code is different than
the regime implemented in the EU although Tirkiye is in a customs
union with the EU. Therefore, controlling the use of the products
put on the market is difficult for the rightsholders.

= Stakeholders report that the revocation, opposition and invalidation
procedures for trademarks are lengthy and expensive.

= The objection and invalidation procedures of bad faith applications
are ineffective since there is no precise definition of bad faith.
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= lLegal protections for authors, performers and phonogram producers
are not adequate both against circumvention of technical protection
measures and for rights management information, as required by
the WIPO Copyright Agreement and the WIPO Performances and
Phonograms Agreement.

= The reforms and modernizations that are required for the
implementation of international copyright agreements have been
waiting for more than 10 years.

= Stakeholders are seriously concerned that a possible change in the
provision about the right of distribution will cause the importation
of copies of literary works without the permission of the rightsholder.

= There is no effective protection system for undisclosed tests and
other data created to obtain marketing approval for pharmaceutical
Y and agrochemical products.

= Since the data protection period is associated with the patent
protection period in Turkish law, if a product is considered off-
patent, data protection is automatically lost.

= Piracy remains a major issue affecting domestic and foreign
rightsholders, as the sanctions against online copyright infringement
are ineffective. Physical piracy, such as pirated translations of
English books, also causes significant economic loss.

= Turkiye is used as a transit hub for the transfer of counterfeit products
from China to the EU. There has been growth in the production and
sales of counterfeit products both in domestic and export markets,
especially during the pandemic. According to the Global Counterfeit
Trade in Fakes report published by the Organization for Economic
Cooperation and Development (*OECD") and EUIPO in June 2021,
Tirkiye ranks third in terms of seizures of counterfeit and pirated
goods in customs between 2017 and 2019. Similarly, in the Dangerous
Fakes report that was published in March 2022, Turkiye was identified
as one of the main economies of dangerous counterfeit products.

= Tlrkiye is a significant transit point for labels and packaging
materials, and these are exported to complete the IPR violations

within the EU. Although import and export are referred to in Article
30 of the IP Code,* the customs authorities’ empowerment to seize
goods in transit is not clearly regulated, and it creates uncertainty
for rightsholders. However, there has been a positive development
as the Criminal General Assembly of the Supreme Court decided that
the transit trade of counterfeit products constitutes a criminal
offense.®

= Tlrkiye is the main source of products such as counterfeit clothing,
cosmetics and foodstuffs in the EU. While the Turkish authorities
can ex officio confiscate counterfeit and pirated products based on
public health, consumer safety and the fight against organized
crime, this authority is rarely exercised.

= Even if rightsholders provide reasonable evidence to support their
claims, search and seizure decisions are rarely issued by the
prosecution authorities and courts. In some cases, unreasonable
additional evidence is requested from the rightsholders.

= |t is difficult to take a precautionary measure and the sanctions
imposed by the judicial authorities are not an effective deterrent.

= Trademark proprietors are given a period of three days by the
customs authorities to prove that the detained products are
counterfeit, while this period is 10 days in the EU.

= Despite the increasing effort, customs authorities still do not have
sufficient resources and training to take efficient measures against
violations of new plant varieties.

= Police and judicial authorities do not have sufficient resources to
take effective measures against the violation of IPRs. The decrease
in the number of specialized IP civil and criminal courts has a
negative impact on the quality of court decisions.

Within the scope of improvement works on these points, the EU and
Tlrkiye organize annual IP working group meetings to exchange ideas
and make suggestions on legislation and practice. Additionally, IPRs are
discussed in the Customs Union Joint Committee and the Internal
Market Subcommittee at the EU level.
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C. Conclusion and recommendations

The Report mainly focuses on the deficiencies in the practice of
combating counterfeiting and piracy and the protection of IPRs at
customs. This can be related to the fact that Tirkiye is both a
production and transit center for counterfeit and pirated goods and
that it harms the EU economy. In the Report, labels and packaging
materials were also emphasized, and it was mentioned that they are
being used to commit IPR violations in the EU.

A significant step has been taken in terms of harmonization of national
legislation with EU legislation since the IP Code was adopted and the
decree laws on trademark, design and patent were repealed. However,
in practice, lengthy litigation procedures are still an unsolved issue. The
difficulties faced by rightsholders regarding interim injunctions and
criminal proceedings are also significant areas that need improvement.
In the Report, copyright law was also assessed in detail. The work
required for the harmonization of copyright law with the relevant
international agreements and the difficulties encountered in the fight
against piracy seem to be primary issues that Tirkiye should focus on.

The GDP and workforce created by IPR-intensive industries
demonstrate the significance of the protection of IPRs for economic
progress. The effective enforcement of IPRs is critical for both EU and 8
Turkish companies. It can be considered that in the near future, efforts
on the legislation and practice of both copyright law and other IPRs

will intensify, and the EU standards will be reached *
in Tarkiye. «
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4. IP Code, Article 30/1: A person who produces or provides services, puts on the market or sales, imports or exports, buys for commercial purposes, possesses, transports or stores, while infringing a

trademark right through quotation or likelihood of confusion, shall be sentenced from one year to three years of imprisonment and punished with judicial fine up to twenty thousand days.

5. 2017/67 Merits No., 2020/253 Decision No., 2 June 2020.
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Avrupa Komisyonu Ugiincii Ulkelerde Fikri Miilkiyet Haklarinin
Korunmasi ve Icrasina lliskin 2023 Yili Raporunu Yayimladi

A. Raporun Kapsami ve Avrupa Komisyonu'nun Onemli Tespitleri

Avrupa Komisyonu, 17 Mayis 2023 tarihinde “"Uctincii Ulkelerde Fikri
Milkiyet Haklarinin Korunmasi ve icrasi” baslikli raporunu (“Rapor”)
yayimlanmistir.s ilki 2006 yilinda yayimlanan ve Avrupa Komisyonu'nun
Avrupa Birligi (“AB") tyesi olmayan Ulkelerde fikri mulkiyet haklarinin
korunmasi ve icrasini giclendirme calismalarinin bir parcasi olan rapor
iki yilda bir yayimlanmaktadir.

Raporun temel amaci, hem cevrimici, hem de fiziki ortamda fikri
milkiyet haklarinin korunmasina ve icrasina iliskin eksikliklerin AB'ye
ekonomik anlamda negatif etki ettigi degerlendirilen Gctnci Glkelerin
oncelikli bir listesini olusturarak Avrupa Komisyonu'nun bu eksikliklerin
giderilmesine yodnelik caba ve kaynaklarinin odak noktalarini
belirlemektir. Rapor ayrica, hem Gciincl Ulkelerdeki paydaslari, hem de
hak sahiplerini, 6zellikle de bu Ulkelerde ticari faaliyet yiriten kicuk ve
orta olcekli isletmeleri fikri milkiyet haklarina iliskin potansiyel riskler
hakkinda bilgilendirmek ve yeterli koruma elde edebilmeleri icin
stratejiler gelistirmelerine olanak saglamayl amaclamaktadir.

Fikri mulkiyet haklarinin etkin bir sekilde korunmasi, ekonomik biyime
ve rekabetgilik icin kritik bir dneme sahiptir. Nitekim Avrupa Birligi Fikri
Miulkiyet Ofisi ("EUIPO") ve Avrupa Patent Ofisi ("EPO") tarafindan
Ekim 2022'de yayimlanan rapora gére imalat, teknoloji ve ticari
hizmetler gibi fikri hak yogun endustriler,” AB'de 6.4 Trilyon Euro
degerindeki gayrisafi yurtici hasilanin (“*GDP") %47'sini ve tim islerin
%39.4'Un0 (toplam 81 milyon) yaratmaktadir. Benzer sekilde, 2019
yilinda AB ithalatinin %80.5'i ve AB ihracatinin %80.1' fikri hak yogun
endustriler tarafindan gerceklestirilmistir.

Raporda, zorunlu teknoloji transferi, usul eksiklikleri, etkili icra
politikalarinin yoksunlugu, sicil kayitlarindaki gecikmeler, belirli haklarin

tescil edilemiyor olusu, mevcut yaptirimlarin caydiriciiktan uzak olmasi,
uzmanlik eksikligi, yolsuzluk, farkindalik ve seffaflik eksiklikleri gibi
hususlarin AB sirketleri icin Gctincl Glkelerde fikri mulkiyet haklarmin
korunmasi ve icrasinda karsilasilan en biyuk sorunlar oldugu belirtilmistir.

Raporda dikkat ¢ekilen en dnemli konulardan birisi taklit ve korsan trin
ticaretidir. Fikri milkiyet haklarini ihlal eden taklit ve korsan rlnler,
2019 yilinda dinya ticaretinin %2.5'unu ve yaklasik 19 milyar Euro ile AB
ihracatinin %5.8'ini olusturmustur. Organize sug ¢rgUtlerinin de ilgili
alanina giren taklit ve korsan Urin ticareti, son yillarda ¢zellikle
cevrimici ortama kaymistir. Taklit ve korsan ozellikle kiicik ve orta
olcekli isletmeleri ciro kaybi, itibar zedelenmesi, rekabet glcinin kaybi
ve hatta iflasa neden olacak kadar ciddi sekilde etkilemektedir. Bu
isletmelerin %40" Grinlerinin taklitlerine yonelik piyasa izlemesi de
yapmamakta veya yapamamaktadir.

B. Raporun Tiirkiye'ye iliskin Tespit ve Degerlendirmeleri

Raporda ulkeler dnceliklerine gore tge ayrilmistir. Cin, birinci dncelikli
Ulkeyken, Turkiye ve Hindistan ikinci dncelikli tGlkelerdir. Arjantin, Brezilya,
Ekvator, Endonezya, Malezya, Nijerya, Suudi Arabistan ve Tayland
Gclnc oncelikli Glkeleri olusturmaktadir. Avrupa Komisyonu tarafindan,
Tlrkiye ve Hindistan'da fikri mulkiyet haklarinin korunmasi ve icrasina
iliskin AB menseli hak sahiplerine ciddi zarar veren sistematik sorunlar
bulundugu ve fakat 2021 tarihli bir dnceki rapora kiyasla bu sorunlarin
asilmasina yonelik sinirh bir ilerleme kaydedildigi ifade edilmektedir.

Tarkiye'ye iliskin 10 Ocak 2017 tarihinde yirirlige giren 6769 sayil Sinai
Mulkiyet Kanunu'nun (“SMK") taninmis markalarin korunmasi ve koti
niyetli tescillerin hiktimstz kilinmasi gibi konularda olumlu yenilikler
getirdigi, ayrica cografi isaretlerin korunma kapsaminin genisletildigi
ifade edilmis; hak sahiplerinin ¢zellikle taninmis markalarinin

6. https://euipo.europa.eu/portal/en/news/commission-report-status-of-ip-rights-in-third-countries

7. Fikri hak yogun enddistriler, diger endistriler ile karsilastinldiginda, calisan basina ortalamanin tizerinde fikri malkiyet hakki kullanilan endistriler olarak tanimlanmaktadir.

8. 27 Nisan 2021 - 5 Eylil 2022.

korunmasinin daha hizli ve etkili hale geldigini ifade ettikleri
belirtilmistir. Tirk Patent ve Marka Kurumu'nun (*“TURKPATENT")
cagri merkezi de dahil cevrimici basvuru ve islem servisini gelistirdidi,
bununla birlikte fikri mulkiyet haklarinin iyilestirilmesi yoninde
Tirkiye'nin gegmiste etkili adimlar atmasina karsin raporlama
doneminde® dnemli bir ilerleme kaydedilmedigdi not edilmistir.

Raporlama déneminde hem gimrik idarelerine hak sahipleri tarafindan
iletilen basvuru sayisinda, hem de gimrik idarelerinin el koyma
sayllarinda artis gortlmds, ayrica bu donemde gerek giimrik memurlarina,
gerekse fikri ve sinai haklar hukuk ve ceza mahkemeleri hakimlerine
(taklit ve korsan drtnlerin) yakalanma sayilarinin arttiriimasina yonelik
egitimler verilmistir. Bununla birlikte - mevzuatta ciddi yaptirimlarin
varligina karsin - fikri ve sinai haklar ceza mahkemelerince caydirici
dizeyde para cezalarina nadiren hilkmedilmektedir.

Telif hukuku alaninda 5846 sayil Fikir ve Sanat Eserleri Kanunu'nda
("FSEK") meslek birlikleri ve bandrole iliskin hikimlerde degisiklikler
yapildigi, bu dedisikliklerin meslek birliklerinin kurulus, Gyelik ve calisma
esaslarina iliskin yenilikler getirdigi belirtilmistir.

Raporda, Turkiye'de fikri mulkiyet haklarinin korunmasi ve icrasina
iliskin olarak:

= SMK ile belirlenen uluslararasi tikenme rejiminin, Tlrkiye'nin AB ile
glmruk birligi icinde olmasi nedeniyle, AB'den farkli bir tikenme
rejimine sahip olmasinin, hak sahiplerinin piyasaya surilen mallarin
kullanimini kontrol etmesini zorlastirdig,

= Hak sahiplerinin marka tescil sireglerinin 6ngoérilemez ve belirsiz
oldugu, ayrica markalara iliskin itiraz, iptal ve hikimsuzlik
streclerinin orantisiz bir sekilde pahali ve uzun oldugunu bildirdikleri,
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= Kot niyetli basvurulara iliskin kesin bir tanim olmamasinin, bu
basvurularin itiraz ve hikimsizligine yonelik alinan aksiyonlari
etkisiz kildig,

= Telif haklarrile baglantili haklara iliskin olarak, Turkiye'nin WIPO Telif
Hakki Anlasmasi ve WIPO icralar ve Fonogram Sézlesmesi'nin
gerektirdigi sekilde, hem eser sahipleri, icraci sanatcilar ve fonogram
yapimcilarricin teknik koruma onlemlerinin etrafindan dolasiimasina
karsl, hem de hak yonetimi icin yeterli koruma saglamadigi,

= Telif haklarina iliskin uluslararasi anlasmalarin uygulanabilmesi icin
gereken reform ve modernizasyonlarin on yili askin stredir bekledigi,

= Eser sahiplerinin, dagitim hakkina iliskin hikimde yapilacak olasi bir
degisikligin, edebi eserlerin nishalarinin eser sahibinin izni gerekmeksizin
ithal edilebilmesiyle sonuclanmasindan ciddi bir endise duyduklari,

= Begseri tibbi trtnler ile zirai kimyasal Grinler icin ruhsat almak Uzere
yaratilan aciklanmamis testler ve diger verilere iliskin etkili bir koruma
sisteminin olmadigi, mevcut veri koruma rejiminin kapsaminin
sinirli oldugu,

= Tirk hukukunda veri koruma siresinin patent koruma sdresi ile
iliskilendirildigi, bu nedenle bir Grinin patent hakki kapsami disinda
degerlendirilmesi durumunda otomatik olarak veri korunmasinin da
kaybedildigi,

= Korsan yayinciligin yerli ve yabanci hak sahiplerini etkileyen énemli
bir sorun olmaya devam ettigi, cevrimici telif hakki ihlallerine karsi
yaptirnmlarin etkisiz oldugu, ayrica Ingilizce kitaplarin korsan
terclimeleri gibi fiziksel kitap korsanliginin da ciddi bir ekonomik
kayba neden oldugu,

= Torkiye'nin, Cin'den AB'ye taklit/sahte Urlnlerin gegcisi igin bir
aktarma merkezi olarak kullanildigi, 6zellikle pandemi déneminde
hem i¢c hem de ihracat pazarlari icin taklit/sahte Grinlerin Gretim ve
satisinda biyime yasandigy, iktisadi Isbirligi ve Gelisme Teskilati
("OECD") ve EUIPO tarafindan Haziran 2021 tarihinde yayimlanan
Kiresel Taklit Ticaret Raporuna goére Turkiye'nin 2017 ila 2019 yillari
arasinda taklit, sahte ve korsan Grtnlerin gimriklerde ele gegirilmesi
sayisina gore clincl sirada yer aldigi, benzer sekilde OECD ve EUIPO
tarafindan Mart 2022'de yayimlanan Tehlikeli Taklit Uriinler

Raporunda Tirkiye'nin tehlikeli taklit/sahte Grinlerin ana kaynak
ekonomilerinden birisi olarak tespit edildidi,

Tarkiye'nin etiket ve ambalaj malzemeleri icin de 6nemli bir aktarma
merkezi oldugu, trinlerden ayri olarak AB'ye ihrag edilen bu etiket
ve ambalaj malzemelerinin AB igindeki fikri mulkiyet hak ihlallerinin
tamamlanmasi amaciyla kullanildigr, SMK'nin 30. maddesinde? ithalat
ve ihracata atifta bulunulmakla birlikte glimrik idarelerinin transit
gecis yapan Urtnlere el koyma yetkisinin agikca dizenlenmemesinin
hak sahipleri yoninden belirsizlige yol actidl, Yargitay Ceza
Kurulu'nun taklit Grdnlerin transit ticaretinin sug teskil ettigine iliskin
kararmin olumlu bir gelisme oldugu,

Turkiye'nin AB'ye yonelik taklit giyim, parfim, kozmetik Grinleri,
gida maddeleri ve diger icecek trlnlerine iliskin ana kaynak Glkesi
oldugu, Turk makamlarinin halk sagligi ve tiketici givenligi
kapsaminda ve organize sucla micadele cercevesinde belirli
durumlarda taklit ve korsan Uriinlere re'sen el koyma yetkisine sahip
oldugu, bununla birlikte bu yetkinin nadiren re'sen kullanildig,

Hak sahiplerinin iddialarini destekleyecek makul dizeyde kanit
sunsalar dahi savcilik makamlarr ile fikri ve sinai haklar ceza mahkemeleri
tarafindan nadiren arama ve el koyma kararlari verildigi, bazi
durumlarda hak sahiplerinden makul olmayan ek kanitlar talep edildigi,

Ihtiyati tedbir karari almanin giic oldugu ve adli makamlarca
uygulanan yaptirimlarin caydiricilik seviyelerinin disik oldugu,

GUmrik makamlarinca, marka sahiplerine alikonulan Urlnlerin sahte
oldugunu ispatlamalariigin Gg glnlik bir stre tanindigi, AB hukuku
kapsaminda bu sirenin on giin oldugu,

Yeni bitki gesitlerinin ihlallerine yonelik - artan cabalara ragmen
- etkin dnlem alinmasi noktasinda gimrik makamlarinin yeterli
kaynak ve egitime sahip olmadig,

Polis glclerinin ve adli makamlarin fikri milkiyet haklarinin ihlaline
yonelik etkin 6nlem almak icin yeterli kaynaga sahip olmadig,
Ozellesmis fikri ve sinai haklar hukuk ve ceza mahkemelerinin
sayisinin azalmasinin mahkeme kararlarinin kalitesi ve tutarliligi
Uzerinde olumsuz bir etki yarattigi, tespit edilmis ve bu hususlarin
oncelikli iyilestirilmesi gereken alanlar oldugu vurgulanmistir.

9. SMK m. 30/1: Baskasina ait marka hakkina iktibas veya iltibas suretiyle tecaviiz ederek mal Gireten veya hizmet sunan, satisa arz eden veya satan, ithal ya da ihrag eden, ticari amagla
satin alan, bulunduran, nakleden veya depolayan kisi bir yildan tg¢ yila kadar hapis ve yirmi bin giine kadar adli para cezasi ile cezalandirihr.

10. 2017/67 E., 2020/253 K., 2 Haziran 2020 tarih.

IP Quarterly Newsletter 2023: 16

Tespitlere yonelik iyilestirme ¢alismalari kapsaminda AB ve Tirkiye arasinda
yillik fikri mlkiyet haklar calisma grubu toplantilari dizenlenmekte, fikri
mulkiyet mevzuati ve uygulanmasi hakkinda fikir aligverisinde bulunularak
oneriler belirlenmekte, fikri mulkiyet haklari ayrica AB nezdinde Gimrik
Birligi Ortak Komitesi'nde ve I¢ Pazar Alt Komitesi'nde de ele alinmaktadir.

C. Sonug ve Degerlendirmeler

Raporda yer alan tespitlerin taklit ve korsanla micadeleye yonelik
uygulamadaki eksikler ile giimriklerde fikri mulkiyet haklarinin korunmasina
yogunlastigi gorilmektedir. Bu durumun Tirkiye'nin taklit ve korsan
Urtnlere iliskin hem bir Gretim, hem de aktarma merkezi olmasindan
kaynaklandigr ve ¢zellikle AB ekonomisine zarar verdigi tespit ve
kanaatinden kaynaklandidi degerlendirilebilir. Raporda etiket ve ambalaj
malzemelerine ayrica dikkat gekilmis, bunlarin AB icerisinde fikri mulkiyet
hak ihlallerinin tamamlanmasi amaciyla kullanildigi ifade edilmistir.

SMK'nin yurirlige girmesiyle marka, tasarim ve patent haklarina iliskin
kanun hikminde kararnameler yardrltkten kaldiriimis, ulusal
mevzuatin AB mevzuatiyla uyumu noktasinda 6nemli bir adim
atilmistir. Bununla birlikte uygulamada uzun yargilama stregleri bir
sorun olarak karsimiza clkmaya devam etmektedir. ihtiyati tedbir
kararlari ile ceza yargilamalarinda ve arama ve el koyma kararlarinin
alinmasinda hak sahiplerinin karsilastiklari zorluklar da iyilestirilmesi
gereken dnemli alanlar olarak gérinmektedir.

Raporda biyuk bir yer ayrilan bir diger husus telif hukukuna iliskindir.
Hem FSEK'in ilgili uluslararasi anlagsmalar ve AB mevzuati ile
uyumlastiriimasi icin gereken modernizasyon ¢alismalarinin hen(z
tamamlanmamis olmasi, hem de uygulamada ¢evrimigi ve fiziki
ortamda korsanla micadelede karsilasilan guglukler Tarkiye'nin
Uzerinde egilmesi gereken oncelikli konulardan birisidir.

Fikri hak yogun endustrilerin yarattigi GDP ve is glcd, fikri milkiyet
haklarinin korunmasi ve icrasinin ekonomik ilerleme icin énemini
gostermektedir. Fikri milkiyet haklarinin korunmasi ve etkin icrasi
yalnizca AB mengseli sirketler icin degil, Turk sirketleri icin de kritik
dneme sahiptir. ilerleyen dénemde gerek telif hukuku alaninda, gerekse
de diger fikri mulkiyet haklarina iliskin mevzuat ve uygulamadaki
eksikliklerin giderilecegi calismalarin yogunlasacagi ve Turkiye'de fikri
mulkiyet haklarinin korunmasini ve icrasinda AB standardina

ulasilacagr degerlendirilmektedir.
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Game-changing decision from Istanbul 3rd Civil Court
For Intellectual And Industrial Property Rights on party
representation in internet infringements

In accordance with Article 119/1-b of the Code of Civil
Procedure No. 6100 (CCP), it is mandatory to include the
defendant’s name, surname and address in the lawsuit
petition. If this information is not included in the lawsuit
petition, as per Article 119/2 of the CCP, the court gives the
plaintiff a definitive period of one week to rectify the
omission. If the plaintiff does not provide the missing name,
surname and address information of the defendant within
this one-week period, the lawsuit is deemed not to

have been filed.

The abovementioned relevant provisions of the CCP are also applicable
to civil lawsuits filed by the parties for resolving disputes arising from
the Industrial Property Law No. 6769 (IPL).

Nonetheless, the relevant provisions of the CCP that foresee the
obligation to include the defendant’s name, surname and address
information in the lawsuit petition, the requirement for the plaintiff
to complete any deficiencies within the definitive period of one week,
and the consequence of the lawsuit being deemed not filed otherwise
can lead to unfavorable outcomes for the plaintiff, especially in terms
of disputes concerning infringement of industrial property rights on
the internet. Accordingly, in today's world, where technological
advancements are rapidly progressing, commercial transactions —
especially trading — are largely shifting from physical to virtual
environments due to logistical conveniences. While the internet
environment provides significant logistical and practical benefits for
users in terms of commercial activities, these benefits also create a
favorable ground for potential infringements against third parties.
Furthermore, it can be seen that acts constituting infringement of
industrial property rights, particularly trademark rights, are
increasingly prevalent on the internet. Against these accelerated

1. istanbul 3. Fikri ve Sinai Haklar Hukuk Mahkemesi, 2022/165 E., 2022/194 K., 30.12.2022 T.

infringements in the virtual environment, right holders may file
lawsuits before the civil courts for intellectual and industrial property
rights in Izmir, Ankara and Istanbul or before the civil courts of first
instance throughout Turkiye to seek the identification, remedy,
prevention, and compensation for the damage caused by these acts.

On the other hand, regarding infringements of industrial property
rights on the internet, it is common for the relevant domain name to
not have a "tr" extension, making it difficult to identify the domain
name owner through publicly available sources such as Whois, or there
may be no information concerning the domain name or website owner
on the website. Even so, if any information regarding the domain name
or website owner is somehow found, it is often the case that such
information is false and does not reflect the truth. In such cases, the
intellectual property right holder whose rights have been infringed
may wish to seek justice by filing a lawsuit. However, it becomes
impossible for the plaintiff to include the mandatory name, surname
and address information of the defendant in the lawsuit petition as
per Article 119/1-b of the CCP. Consequently, it is not likely for the right
holder to provide the missing information within the definitive period
of one week. Thus, in line with Article 119/2 of the CCP, the lawsuit will
be considered not filed, resulting in an unfavorable outcome that
prevents the plaintiff from seeking justice due to circumstances that
are beyond their control. This very issue was the subject of a lawsuit
heard by the Istanbul 3rd Civil Court for Intellectual and Industrial
Property Rights, leading to a game-changing decision within the
framework of equity and procedural economy.

This concrete dispute heard by the Istanbul 3rd Civil Court for
Intellectual and Industrial Property Rights™ involves the determination,
prevention, and elimination of trademark infringement and unfair
competition, as well as the blocking of access to the website.

The plaintiff states that the counterfeit products of their registered
trademark are offered for sale on the website subject to the lawsuit
and this constitutes infringement of their trademark rights and unfair
competition. However, neither the owner of the domain name nor the
authorized and responsible parties of the website have been identified,
making it impossible to notify the defendant of the lawsuit, and thus,
the defendant has not been able to respond.

In order to determine and examine the facts put forward by the
plaintiff's claims, an expert panel was appointed by the court. The
expert panel came to the conclusion that the website subject to the
lawsuit is currently accessible, but the owner information of the
relevant domain name is kept confidential in the Whois records.

Therefore, the expert panel stated that a letter should be sent to the
intermediary company from which the domain was purchased in order
to determine the owner of the domain name. The expert panel
indicated that this is the one and the only way to ascertain the
ownership of the domain name. Furthermore, the expert panel found
that the content of the website is primarily in Persian, and that no
detailed personal information, company name or address information
is provided for the purpose of identifying the content provider. Upon
conducting a detailed examination of the website, the panel
determined that the visual representation of the plaintiff's registered
trademark is featured throughout the website. It was also discovered
that a phrase that could cause likelihood of confusion with the
plaintiff's trademark was used on the relevant products and offered
for sale. Additionally, the panel concluded that the domain name in
question includes the plaintiff's registered trademark explicitly.

Based on all the findings, the panel concluded that there had been an
infringement of the plaintiff's trademark rights.
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As a matter of fact, the panel deduced that the use of the plaintiff's
trademark on the website could potentially lead to likelihood of
confusion, including the likelihood of association with the plaintiff's
trademark.

In line with the evaluation made by the court, it is obligatory under
Article 119/1-b of the CCP to include the name, surname and address of
the defendant in the lawsuit petition, and if this information is not
included in the petition, Article 119/2 of the CCP requires the judge to
give the plaintiff a definitive period of one week to complete the
deficiency. However, the court stated that in cases where infringement
occurs on the internet, it may not be possible to establish the
defendant's party representation. The use of dynamic IP addresses and
the time elapsed since the infringement has occurred, make it nearly
impossible to reach the website owner through the IP addresses.

Additionally, such websites are usually created using fake names and
addresses making it impossible to determine the defendant's name
and address. The court concluded that announcement of the lawsuit
would not have practical results, and conducting a preliminary
investigation would not have an impact on the outcome, thus, it would
not be fair for the court to deem the lawsuit as not filed as per Article
119/2 of the CCP. Nevertheless, the court determined that blocking of
access to the website should be imposed. The court also acknowledged
that it is almost impossible to establish the defendant’s party
representation in such cases, which could cause lawsuits to remain
pending for a long time, contradicting the principle of procedural
economy. Accordingly, the court ruled that the defendant’s actions
constituted infringement of trademark rights and unfair competition.
Therefore, the court decided to prohibit the infringement and take the
necessary measures to impose blocking of access to the website
subject to the lawsuit.

Even though the decision of the court of first instance has not yet
been finalized, it has paved the way for a game-changing procedural
roadmap to prevent unfair outcomes in cases where industrial
property rights are infringed on the internet where party
representation cannot be established.
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Istanbul 3. Fikri ve Sinai Haklar Hukuk Mahkemesinden *
internet ortaminda gerceklesen ihlaller yoniinden taraf

teskiline iliskin ¢1gir acan karar

Bilindigi Gizere, 6100 sayili Hukuk Muhakemeleri Kanunu'nun
("HMK") 119/1-b bendi uyarinca, dava dilekcesinde davalinin
adi, soyadi ve adres bilgisine yer verilmesi zorunlu olup bu
hususa dava dilekcesinde yer verilmemis olmasi halinde,
HMK'nin 119/2 fikrasi uyarinca hakim s6z konusu eksikligi
tamamlamasi icin davaciya bir haftalik kesin siire
vermektedir. Bir haftalik kesin siire icinde davali tarafin

ad, soyad ve adres bilgilerinin davaci tarafindan
tamamlanmamasi halinde ise dava agilmamis sayilmaktadir.

HMK'nin yukarida isaret ettigimiz ilgili hikimleri, 6769 sayili Sinai
Mulkiyet Kanunu'ndan (“SMK") kaynaklanan uyusmazliklarin ¢6zimu
icin ilgililer tarafindan acilacak hukuk davalarinda da uygulanmaktadir.

Bununla birlikte HMK'nin dava dilek¢esinde davalinin adi, soyadi ve
adres bilgisine yer verilmesinin zorunlu oldugunu, bu husustaki
herhangi bir eksikligin bir haftalik kesin siire icinde davaci tarafindan
tamamlanmasi gerektigini, aksi halde davanin acilmamis sayilacagini
ongoren ilgili hikimleri, ¢zellikle sinai mulkiyet haklarinin internet
ortaminda ihlalini konu alan uyusmazliklar yoninden davac taraf
aleyhine sonuglara yol acabilmektedir. Nitekim, teknolojik gelismelerin
giderek ivmelendigi giinimuz dinyasinda, alim-satim basta olmak
Uzere ticari is ve islemler de lojistik kolayliklar karsisinda fiziki
ortamdan sanal ortama biylk oranda tasinmaktadir. internet ortami,
her ne kadar kullanicilara ticari is ve islemler yoninden blyuk lojistik
ve pratik faydalar sagliyorsa da s6z konusu kolayliklar, Gctncd kisiler
aleyhine gerceklestirilebilecek hak ihlallerine de elverisli bir zemin
hazirlamaktadir. Keza ginimuzde, marka hakki basta olmak Gzere
sinai milkiyet haklarina ihlal teskil eden eylemlerin 6zellikle internet
ortaminda buyik bir ivmeyle artmakta oldugu goérilmektedir. Sanal
ortamda ivmelenen soz konusu ihlaller karsisinda da hak sahipleri,
Ankara, istanbul ve izmir'de bulunan fikri ve sinai haklar hukuk

12. istanbul 3. Fikri ve Sinai Haklar Hukuk Mahkemesi, 2022/165 E., 2022/194 K., 3012.2022 T.

mahkemeleri veya Turkiye genelindeki asliye hukuk mahkemeleri
nezdinde hukuk davasi agmak suretiyle ihlal teskil eden eylemlerin
tespitini, giderilmesini, dnlenmesini ve bu eylemlerin yol actigi
zararlarin tazminini isteyebilmektedir.

Ne var ki, cogunlukla internet ortaminda gerceklestirilen sinai
mulkiyet hakki ihlalleri yoninden ilgili alan adinin “tr" uzantih
olmamasi, alan adi sahibinin Whois gibi kamuya acik kaynaklar
Uzerinden saptanamamasi, ilgili internet sitesinin iceriginde de alan
adi ve/veya internet sitesi sahibine iliskin herhangi bir bilgi
bulunamamasi s6z konusu olmaktadir. Hatta, alan adi ve/veya
internet sitesi sahibine iliskin herhangi bir bilgiye ulasilsa dahi, s6z
konusu bilgilerin genellikle sahte oldugu ve gercedi yansitmadigdi
siklikla goérilmektedir. Bu hallerde, sinai mulkiyet hakki ihlal edilen ve
hukuk davasi acarak hak arama 6zglrliginu kullanmak isteyen hak
sahibinin, HMK'nin 119/1-b bendi uyarinca dava dilekcesinde
bulunmasi zorunlu olan davaliya ait ad, soyad ve adres bilgilerine yer
vermesi; bu bilgilerden herhangi birinin eksik olmasi halinde ise
HMK'nin 119/2 fikrasi uyarinca bir haftalik kesin sire iginde hak
sahibince tamamlanmasi mimkin olmamaktadir. Bu halde ise, yine
HMK'nin 119/2 fikrasi uyarinca dava acilmamis sayilmakta olup davaci
hak sahibinin elinde olmayan sebeplere bagli olarak, davaci hak sahibi
yoninden hak arayisini dnleyen aleyhe bir sonu¢ dogmus olmaktadir.
Tam da bu husus, istanbul 3. Fikri ve Sinai Haklar Hukuk
Mahkemesince gorilen bir dava dosyasina konu olmus, mahkemece
hakkaniyet ve usul ekonomisi ilkeleri ¢ercevesinde ¢Igir acan bir
huktum kurulmustur.

Istanbul 3. Fikri ve Sinai Haklar Hukuk Mahkemesince gériilen somut
uyusmazhk , marka hakkina tecavizin ve haksiz rekabetin tespiti,
men'i, ref'i ile internet sitesine erisimin engellenmesine iliskindir.
Nitekim davaci, kendisine ait tescilli markanin taklit Grinlerinin

davaya konu internet sitesi Gzerinden satisa sunuldugunu, bu
eylemin ise marka hakkina tecaviz ve haksiz rekabet teskil ettigini
iddia etmektedir. Bununla birlikte, gerek internet alan adi sahibi
gerekse davaya konu internet sitesinin yetkili ve sorumlulari tespit
edilememis oldugundan davali tarafa dava dilekgesi teblig
edilememis, bu sebeple de davali(lar) tarafindan davaya cevap
verilememistir.

Davaci tarafindan ileri sirllen iddialara konu vakialarin tespiti ve
incelenmesi amaciyla mahkemece tayin edilen bilirkisi heyeti, davaya
konu internet sitesinin gincel olarak erisime acik bulundugu, buna
karsin ilgili internet alan adinin Whois nezdindeki kayitlarinda internet
alan adi sahibi bilgisi gizli tutuldugundan ilgili alan adinin hak
sahibinin tespiti igin alan adinin alindigi araci sirkete mahkemece yazi
yazilmasi gerektigi, ancak bu sekilde alan adinin kime ait oldugunun
anlasilabilecegi yonindeki gikarimlarini bilirkisi raporunda
paylasmistir. Bununla birlikte bilirkisi heyeti, ilgili internet sitesinin
genel olarak Farsga olusturuldugu, icerik saglayicinin tespiti amaciyla
internet sitesi icinde gergeklestirilen arastirmada detayli bir sahis/
firma adi ve adres bilgisinin yer almadigi, internet sitesinin genelinde
yapilan detayli inceleme neticesinde davaciya ait tescilli markanin
gorseline yer verildigi, davaci markasliyla iltibasa yol acacak derecede
benzer bir ibarenin markasal olarak ilgili Grtnler Gzerinde kullanilip
satisa sunuldugu, ayrica davaya konu alan adinin davaciya ait tescilli
markayi birebir olarak icerdigi yonindeki tespitlerini de iletmistir.
Tam bu tespitler dogrultusunda bilirkisi heyetince, somut uyusmazlk
yoninden davacinin marka haklarina tecaviiz eyleminin vuku
buldugu, nitekim ilgili internet sitesindeki kullanimlarin davaci
markaslyla iliskilendirilme ihtimali dahil karistirilma ihtimaline yol
acacak nitelikte oldugu cikarimina varilmistir.
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Mahkemece yapilan degerlendirme dogrultusunda, her ne kadar /
HMK'nin 119/1-b bendi uyarinca, dava dilekcesinde davalinin adi, / \
soyadi ve adres bilgisine yer verilmesi zorunlu olup bu hususa dava
dilekgesinde yer verilmemis olmasi halinde, HMK'nin 119/2 fikrasi
uyarinca hakim tarafindan s6z konusu eksikligin tamamlamasi icin
davaciya bir haftalik kesin stre verilmesi gerekliyse de, internet
ortaminda gergeklesen hak ihlalleri yoninden taraf teskilinin bazi
hallerde mimkun olmadigr vurgulanmistir. Nitekim degisken IP
kullanimi ve ihlalin gergeklesmesinden itibaren gegen siire nedeniyle

IP numarasi Uzerinden internet sitesi sahibine ulasiimasinin neredeyse
imkansiz hale geldigi, bu tir sitelerin genellikle sahte isim ve adres
bilgileri kullanilarak olusturuldugu, bu sebeple de davalinin ad ve adres
bilgilerinin tespitinin imkansiz oldugu, bu kapsamda ilan yapilmasinin
pratik sonucu olmadigi gibi 6n inceleme yapiimasinin da sonuca etki
etmeyecedi saptanarak mahkemece HMK'nin 119/2 fikrasl uygulanarak
davanin acilmamis sayilmasinin adil olmayacadi sonucuna varimistir,

Bununla birlikte mahkeme, dava konusu internet sitesine erisim engeli
getirilmesinin gerektigi hususunu tespit etmekle birlikte, davali
yonlinden taraf teskilinin saglanmasinin neredeyse imkansiz oldugu bu
tip durumlarda daval internet sitesi sahibinin arastiriimasinin davalarin
uzun sire derdest kalmasina sebebiyet vererek usul ekonomisi ilkesine
aykiri dusecegini de belirtmistir. Bu dogrultuda mahkeme, davalinin
eyleminin marka hakkina tecaviiz ve haksiz rekabet teskil ettiginin
tespitine, tecavizin men'ine ve ref'ine karar vermis ve ayni zamanda
dava konusu internet sitesine erisim engeli getirilmesi yoninde

hiukidm kurmustur.

S6z konusu ilk derece mahkemesi karari heniiz kesinlesmemis olmakla
birlikte, internet ortaminda gergeklesen sinai mulkiyet hakki ihlallerine
yonelik hukuk davalarinda taraf teskilinin saglanamamasi durumunda,
davaci aleyhine adil olmayan sonuglarin dogmasini énleyecek cigir
acan bir usuli yol haritasi gikarmistir.
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Significant changes made in patent ‘
and trademark attorney examination

The right to practice before the Turkish Patent and Trademark
Office (TPTO) in relation to industrial property rights is
reserved only for persons who have qualified in the patent and
trademark attorney examination and have been granted the
title of “patent or trademark attorney.” The exam is held every
two years and has consisted of two stages since 2015: a “general
qualification exam” and a “professional qualification exam.”

The Regulation Amending the Patent Attorney and Trademark
Attorney Examination, Registry and Discipline Regulation (Regulation)
prepared by the TPTO entered into force after being published in the
Official Gazette dated 12 May 2023 and numbered 32188. With the
Regulation, important changes have been introduced to the patent
and trademark attorney examination system.

The most important change introduced by the Regulation is the
change of the exam from a two-stage system to a one-stage system.
In the pre-Regulation period, candidates who scored 70 points in the
first stage of the exam, the general proficiency exam, were entitled
to take the second stage, the professional proficiency exam. With the
Regulation, the “professional qualification exam” stage was removed
and a system consisting of only the "general qualification exam”
stage was introduced.

With the change of the exam to a single stage, candidates who will
take the patent and trademark attorney exam in 2023 for the first time
will be eligible to become a patent or trademark attorney by passing
the "general qualification exam” stage. On the other hand, there is an
ambiguity regarding the candidates who took the exam in 2021

and were successful in the general qualification exam but not in
the professional qualification exam. In the pre-Regulation period,
candidates who passed the general qualification exam but were
unable to pass the professional qualification exam were exempted
from the general qualification phase in the next exam period and
could gain the title of trademark/patent attorney only by passing
the professional qualification exam. The amendment introduced by
the Regulation raises a question mark as to whether the candidates
who passed the general qualification exam in 2021 are required to
take the exam again in 2023. In our opinion, it will not be possible to
claim a vested right at this point and all proxy candidates will be
expected to succeed in the single-stage exam to be held in 2023 in
order to gain the title of trademark/patent attorney, regardless of
the result of the first stage of the exam held in 2021.

On the other hand, the amendments introduced by the Regulation are
also important for the future of the patent and trademark attorney
profession. Since 2015, it appears that the exams have been highly
selective and the success rate has been relatively low. Indeed, out of
the 3,000 candidates who took the exam, approximately 200 were
able to pass it. The facts that the examination consisted of two stages
in the pre-Regulation period, that it was not only a test examination
but also a written examination consisting of questions measuring the
field, and that the attorneys who would be authorized to act before
the TPTO were selected by this method can be considered positive in
terms of the general quality of the profession. The Regulation, on the
other hand, removes the written selective examination stage and
allows entry to the profession of patent or trademark attorney
through only a multiple-choice test.

¢ IP Quarterly Newsletter 2023:

It is clear that the amendments introduced by the Regulation are of
great importance for candidates who want to become a patent or
trademark attorney, and this sector which has made great progress in
Turkiye in recent years. We would like to take this opportunity to wish
good luck to all candidates who are preparing for the patent and
trademark attorney exam to be held in 2023!
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Patent ve Marka Vekilligi Sinavinda
Onemli Degisiklikler Yapilch

Tiirk Patent ve Marka Kurumu (“TURKPATENT") nezdinde

sinai millkiyet haklarina iliskin islem yapmak, yalnizca patent
ve marka vekilligi sinavinda yeterlilik gostererek “patent veya
marka vekili” unvani kazanmis kisilere haizdir. Sinav iki yilda
bir yapilmakta olup 2015 yilindan bu yana “genel yeterlilik
sinavl” ve "mesleki yeterlilik sinavi” olmak iizere iki
asamadan olusmaktaydi.

TURKPATENT tarafindan hazirlanan “Patent Vekilligi ve Marka
Vekilligi Sinav, Sicil ve Disiplin Yonetmeliginde Degisiklik
Yapilmasina Dair Yonetmelik"” ("Yonetmelik") 12 Mayis 2023 tarih
ve 32188 sayili Resmi Gazete'de yayimlanarak yirarlige girdi.
Yonetmelik ile birlikte patent ve marka vekilligi sinav sisteminde
onemli degisiklikler getirildi.

Yonetmelik ile getirilen en dnemli degisiklik sinavin iki asamali
sistemden tek asamali sisteme indirilmesidir. Yonetmelik dncesi
donemde sinavin ilk asamasi olan genel yeterlilik sinavindan 70 puan
alabilen adaylar ikinci asama olan mesleki yeterlilik sinavina girmeye
hak kazanmaktaydi. Yonetmelik ile birlikte “mesleki yeterlilik sinavi”
asamasi kaldirilarak yalnizca "genel yeterlilik sinavi” asamasindan
olusan sisteme gegildi.

Sinavin tek asamaya indirilmesiyle birlikte ilk defa 2023 yilinda
yapilacak patent ve marka vekilligi sinavina girecek adaylar yalnizca
"genel yeterlilik sinavi” asamasini gecerek patent veya marka vekili
olmaya hak kazanabileceklerdir. Ote yandan 2021 yilinda sinava giren
ve genel yeterlilik asamasinda basarili olmasina karsin mesleki yeterlilik
sinavinda basarili olamamis adaylara iliskin bir belirsizlik s6z konusudur.
Yonetmelik 6ncesi donemde genel yeterlilik sinavinda basarili olmakla
birlikte mesleki yeterlilik sinavini gegemeyen adaylar, bir sonraki sinav
doneminde genel yeterlilik asamasindan muaf tutulmakta ve yalnizca

mesleki yeterlilik sinavini gegerek vekil sifati kazanabilmekteydi.
Yonetmelik ile getirilen degisiklik, 2021 yilinda genel yeterlilik sinavini
gecmis olan adaylarin 2023 yilinda tekrardan sinava girmesinin gerekli
olup olmadigi noktasinda soru isareti yaratmaktadir. Kanaatimizce bu
noktada kazanilmis bir haktan s6z etmek mimkin olmayacak ve 2021
yilinda yapilan sinavin ilk asamasi sonucundan bagimsiz olarak vekillik
sifatinin kazanilmasi icin tim vekil adaylarinin 2023 yilinda yapilacak
tek asamali sinavda basarili olmalari beklenecektir.

Ote yandan Yoénetmelik ile getirilen degisiklikler patent ve marka
vekilligi meslegdinin gelecedi acisindan da énemlidir. 2015 yilindan
glnidmdize kadar yapilan sinavlarin son derece secici oldugu ve basari
oraninin da gorece diusik oldugu gozlemlenmektedir. Keza sinava
katilan 3000 adaydan yaklasik 200>U sinavi gecebilmektedir.
Yonetmelik 6ncesi donemde vekillik sinavinin iki asamadan olusmasi,
salt test sinavindan ibaret olmayip alana iliskin 6l¢lici sorulardan
olusan yazili bir sinavin da yapiliyor olmasi ve TURKPATENT nezdinde
islem yapma yetkisini elde edecek vekillerin bu yontemle secilmesi
mesledin genel niteligi agisindan olumlu olarak degerlendirilebilir.
Yonetmelik degisikligi ise ¢zellikle segici yazili sinav asamasini
kaldirarak yalnizca coktan segcmeli test usullyle patent veya marka
vekilligi meslegine giris yapilabilmesine olanak saglamaktadir.

Yonetmelik ile getirilen degisikliklerin Tlrkiye'de son yillarda oldukga
ilerleme kaydeden bu sektdre dahil olarak patent veya marka vekili
olmak isteyen adaylar icin blyik édnem arz ettigi aciktir. Bu vesileyle
2023 yilinda yapilacak patent ve marka vekilligi sinavina hazirhk
asamasinda olan tim adaylara bol sans diliyoruz!

PY
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Communiqué Amending the
Internet Domain Names
Communiqueé has been published

The Communiqué on Internet Domain Names (Communiqué) governing the procedures
and principles regarding the determination and activities of domain registrars (DRs)
and the process for the use of internet domain names (IDNs) with the “.tr” extension
under the Internet Domain Names Regulation (IDN Regulation) was published in the
Official Gazette dated 21 August 2013 and numbered 28742.

The Communiqué Amending the Internet Domain Names Communiqué (Communiqué Amending
the Communiqué), which envisages some changes in the content of the Communiqué, entered
into force after being published in the Official Gazette dated 10 June 2023 and numbered 32217.

Following the announcement of the Information Technologies and Communication Authority
(ITCA) dated 19 August 2022, “tr" Network Information System (TRABIS) commenced its activities
on 14 September 2022. On this occasion, within the scope of the IDN Regulation, the articles that
were postponed until TRABIS became operational came into force and a new era began in terms
of allocation, management and operation of IDNs. The duties and authority of DRs, which play a
very important role in the allocation, management and operation of IDNs and the execution of
these processes, have undergone significant changes within the scope of the Communiqué
Amending the Communiqué.

Consequently, the Communiqué Amending the Communiqué constitutes radical changes, especially
in the life cycle of IDNs, duties and authority of DRs, opening a new level of IDN and storage of
IDNSs. You can access the Communiqué Amending the Communiqué here (in Turkish). You can find
more information on the recent developments through our legal alert here.

Internet Alan Adlari Tebliginde
Degisiklik Yapiimasina Dair Teblig
Yayinlandi

internet Alan Adlari Yonetmeligi (“IAA Yonetmeligi») kapsamindaki Kayit
Kuruluslarpnin («kKK») belirlenmesine, faaliyetlerine ve «.tr» uzantili internet
alan adlarinin (<IAA») yasam cevrimine dair usul ve esaslari diizenleyen internet
Alan Adlar Tebligi («Teblig») 21 Agustos 2013 tarihli ve 28742 sayili Resmi
Gazete'de yayimlanmistir.

Teblig'in iceriginde kimi degisiklikler &ngdren internet Alan Adlari Tebliginde Degisiklik
Yapilmasina Dair Teblig («Teblig'de Dedisiklik Yapiimasina Dair Teblig»), 10 Haziran 2023 tarihli
ve 32217 sayill Resmi Gazete'de yayimlanarak yurrlige girmistir.

Bilgi Teknolojileri ve iletisim Kurumu'nun ("BTK") 19 Agustos 2022 tarihli duyurusunun akabinde,
14 EylUl 2022 tarihinden itibaren “.tr" Ag Bilgi Sistemi (“TRABIS") faaliyetlerine baslamistir.

Bu vesileyle IAA Yonetmeligi kapsaminda, TRABIS faaliyete gecene dek yurirligu ertelenen
maddeler de yirirlige girmis ve IAA'larin tahsis, yonetim ve isleyisi acasindan yeni dénem
baslamistir. IAA'larin tahsis, yonetim ve isleyisi ile bu streclerin yuritilmesi baglaminda oldukca
onemli bir rol Gstlenen KK'larin gorev ve yetkileri, 10 Haziran 2023 tarihli ve 32217 sayili Resmi
Gazete ile yUriurluge giren Tebligde Dedisiklik Yapiimasina Dair Teblig kapsaminda énemli
degisikliklere ugramistir.

Nitekim Teblig'de Degisiklik Yapilmasina Dair Teblig, 6zellikle IAA'larin yasam cevrimi, KK'larin
gbrev ve yetkileri, yeni seviye IAA acilmasi ile IAA depolama hususlarinda kékli degisiklikleri
beraberinde getirmektedir. Internet Alan Adlar Tebliginde Degisiklik Yapilmasina Dair Teblige
buradan ulasabilirsiniz. Bu yeni gelismeyle ilgili yazimiza buradan ulasabilirsiniz.
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