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India opened a fresh chapter in its arbitration laws in 1996 when it enacted the
Arbitration and Conciliation Act (‘the Act’ or ‘new Act’). This article presents salient
features of the Act and analyses its workings in its near one decade of existence.

A The Pre-1996 Position

Prior to 1996, the arbitration law of the country was governed by a 1940 Act. This Act was
largely premised on mistrust of the arbitral process and afforded multiple opportunities
to litigants to approach the court for intervention. Coupled with a sluggish judicial
system, this led to delays rendering arbitrations inefficient and unaractive. A telling
comment on the working of the old Act can be found in a 1981 judgment of the Supreme
Court where the judge (Justice DA Desai) in anguish remarked ‘the way in which the
proceedings under the (1940) Act are conducted and without an exception challenged in
Courts, has made lawyers laugh and legal philosophers weep ...". (1)

B A New Act, A New Beginning

India (in the good company of several other nations) enacted its new Arbitration Act
based on the United Nations Commission on International Trade Law Model Law on
International Commercial Arbitration (2) and the Arbitration ® Rules of the United
Nations Commission on International Trade Law 1976. (3) This was in January 1996. The
Statement of Objects and Reasons to the Act made no bones of the inefficiency of the old
legislation. It said that the same had ‘become outdated’ and there was need to have an
Act ‘more responsive to contemporary requirements’. It added: ‘Our economic reforms
may not become fully effective if the law dealing with settlement of both domestic and
international commercial disputes remains out of tune.’

Amongst the main objectives of the new Act (set out in the Statement of Objects and
Reasons) are ‘to minimize the supervisory role of courts in the arbitral process’ and ‘to
provide that every final arbitral award is enforced in the same manner as if it were a
decree of the Court’.

This is how the Supreme Court dwelled on the new Act:

To attract the confidence of International Mercantile community and the
growing volume of India's trade and commercial relationship with the rest of
the world after the new liberalization policy of the Government, Indian
Parliament was persuaded to enact the Arbitration & Conciliation Act of 1996
in UNCITRAL model and therefore in interpreting any provisions of the 1996 Act
Courts must not ignore the objects and purpose of the enactment of 1996. A
bare comparison of different provisions of the Arbitration Act of 1940 with the
provisions of Arbitration & Conciliation Act, 1996 would unequivocally indicate
that 1996 Act limits intervention of Court with an arbitral process to the
minimum. (4)

C The Scheme of the Act

The Actis a composite piece of legislation. It provides for domestic arbitration,
international commercial arbitration, enforcement of foreign award and conciliation (the
latter being based on the UNCITRAL Conciliation Rules of 1980).

The more significant provisions of the Act are to be found in Parts | and Il thereof. Part |
contains the provisions for domestic and international commercial arbitration. Any
arbitration to be conducted in India would be governed by Part I, irrespective of the
nationalities of the parties. Part Il provides for enforcement of foreign awards.

Part | is more comprehensive and contains extensive provisions based on the Model Law.
It provides, inter alia, for arbitrability of disputes, non-intervention by courts,
composition of the arbitral tribunal, jurisdiction of the arbitral tribunal, conduct of the
arbitration proceedings, recourse ® against arbitral awards and enforcement. Part Il, on
the other hand, is largely restricted to enforcement of foreign awards governed by the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (5) or the
Convention on the Execution of Foreign Arbitral Awards. (6) Part Il is thus, (by its very
nature) not a complete code. This led to judicial innovation by the Supreme Court in the
case of Bhatia International v Bulk Trading. (7) Here the Indian court's jurisdiction was
invoked by a party seeking interim measures of protection in relation to an arbitration
under the Rules of Arbitration of the International Chamber of Commerce International
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Court of Arbitration (8) to be conducted in Paris. The provision for interim measure (s 9)
was to be found in Part | alone (which applies only to domestic arbitration). Hence, the
court was faced with a situation where there was no proprio vigore legal provision under
which it could grant interim measures of protection. Creatively interpreting the Act, the
Supreme Court held that the ‘general provisions’ of Part | would apply also to offshore
arbitrations, unless the parties expressly or impliedly exclude applicability of the same.
Hence, by judicial innovation, the Supreme Court extended the general provisions of Part
I to foreign arbitrations as well.

It may be stated that this was premised on the assumption that the Indian courts would
otherwise have jurisdiction in relation to the matter (in the international sense). This
became clear in a subsequent decision of the Supreme Court in Shreejee Traco (1) Pvt Ltd
v Paperline International Inc. (9) Here the court's assistance was sought for appointing an
arbitrator in a foreign arbitration. The power of appointment by the court exists under s
11 of Part | of the Act (which applies to domestic arbitration alone). The court declined to
exercise jurisdiction. It found that the arbitration was to be conducted in New York and
that the law governing the arbitration proceedings would be the law of seat of the
arbitration. Hence, the extension of Part | provisions to foreign arbitrations sanctified by
Bhatia (10) would not be resorted to in every case. The Indian courts would have to first
determine if it has jurisdiction, in the international sense.

D Salient Features of the Act

The Act appliesto all types of arbitrations, viz statutory or non-statutory, institutionally
administered or ad hoc, the only qualification being that the ® dispute must be
arbitrable. (11) The salient features of the Act are discussed below.

1 Arbitration Agreement Defined

An arbitration agreement has to be in writing, and may be even contained in an exchange
of letters or any other means of telecommunication which provide a record of the
agreement. The agreement need not be signed and the unsigned agreement affirmed by
the parties' conduct would be valid as an arbitration agreement. (12) An arbitration
agreement would also be considered to be in writing if there is an exchange of a
statement of claim and defence in which the existence of the agreement is alleged by
one party and not denied by the other. (13)

2 Arbitrability of Disputes

The Act states that the relationship between the parties need not be contractual. Hence,
a dispute in tort can also be referred. The Supreme Court in the case of Renu Sagar Power
Co v General Electric Co (14) stated this as follows:

The question is not whether the claim lies in tort but the question is whether
even though it has lain in tort it ‘arises out of or is ‘related to’ the contract,
that is to say, whether it arises out of the terms of the contract or is
consequential upon any breach thereof.

The court in Renu Sagar I also approved an English decision in the case of Woolf v Collis
Removal Service (15) where the Court of Appeal held that though the claim in negligence
was a claim in tort and not under contract, yet there was a sufficiently close connection
between that claim and the transaction to bring the claim within the arbitration clause.
Citing this, the court in Renu Sagar I continued:

this authority clearly shows that even though a claim may not directly arise
under the contract which contains an arbitration clause, if there was sufficient
close connection between that claim and the transaction under the contract,
it will be covered by the arbitration clause.

Hence, whether an action lies in tort or contract, it would lie before an arbitral forum,
unless it can be demonstrated that the cause of action is de hors the contract which
contains the arbitration clause.

A controversy arose as to whether arbitrators would have jurisdiction to order specific
performance of a contract. The High Court of Delhi held (16) that the power to grant
specific performance is discretionary and statutorily conferred on civil courts under the
Specific Relief Act 1963. Hence, an arbitral tribunal would have no such power. On the
other hand, the High Courts of Punjab, Bombay and Calcua (17) took the view that
arbitrators could grant specific performance. The Supreme Court put to rest the
controversy in Olympus Superstructures Pvt Ltd v Meena Vijay Khetan (18) and held that
arbitrators do have the power to order specific performance of a contract. The court
relied on Halsbury's Laws of England (19) which states that the differences or disputes
which may be referred must consist of ‘a justifiable issue triable civilly. A fair test of this
is whether the difference can be compromised lawfully by way of accord and
satisfaction.’
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In the case of Hindustan Petroleum Corporation v Pink City, (20) the respondent resisted
arbitration on the ground that the cause of action made out by the claimant (ie short
delivery and tampering with weights and measures and seals) was essentially a criminal
offence under special statutes. It was contended that the respondent's conduct could be
investigated only by officers so authorised under statute and that the offence, if any, can
be tried only by a court of competent jurisdiction and not by an arbitrator. The Supreme
Court negatived this contention, holding that the claimant had rights under the contract
which are independent of the statutory provisions and hence the contractual rights could
be enforced through the arbitration process: ‘The existence of dual procedure; one under
the criminal law and the other under the contractual law is a well-accepted legal
phenomenon in Indian jurisprudence.’ (21)

The Supreme Court has, however, held that a claim for winding up (22) is not arbitrable
and hence a court action for winding up cannot be dismissed on a contention that the
parties had entered into an arbitration agreement.

The case of Man Roland v Multicolour Offset (23) made a significant inroad into the
sanctity of an arbitration agreement. Here the Supreme Court held that the Monopolies
and Restrictive Trade Practices Commission of India (‘Commission’) would have
jurisdiction to entertain a claim for damages arising out of an alleged ‘unfair trade
practice’ (in this case, sale of alleged defective goods and deficiency in services). The
contract between the parties contained an arbitration agreement providing for
arbitration in Paris, under ICC Rules with German law applying. The Supreme Court held
that the Monopolistic and Restrictive Trade Practices Act 1969 (‘MRTP Act’) provides for
statutory remedies in respect of statutorily defined offences and these remedies are in
addition to the usual remedies available to the parties under the Contract Act. Hence,
the complaint for damages under the MRTP Act would be maintainable despite an
arbitration agreement between the parties. This case assumes significance, for an ‘unfair
trade practice’ is defined rather widely under the MRTP Act. It includes any ‘unfair or
deceptive practice’ for sale of goods or services. The Indian claimant here was thus able
to bypass the arbitration agreement and sue for damages in India (with Indian law
applying) by adapting the MRTP route.

3 Expert Determination Distinguished from Arbitration

The Supreme Court had occasion to consider this extensively in the case of KK Modi v KN
Modi (24) where, after citing Mustill & Boyd's Commercial Arbitration (25) and Russell on
Arbitration, (26) it concluded that, by and large, there were no conclusive tests one could
follow to determine whether the agreement was to refer an issue to an expert or whether
the parties had in fact agreed to resolve disputes through arbitration. It held:

therefore our courts have laid emphasis on (1) existence of disputes as against
intention to avoid future disputes; (2) the tribunal or forum so chosen is
intended to act judicially after taking into account relevant evidence before it
and the submissions made by the parties before it; and (3) the decision is
intended to bind the parties. Nomenclature used by the parties may not be
conclusive. One must examine the true intent and purport of the agreement.
(27)

4 International Commercial Arbitration

As mentioned earlier, the Act governs both domestic and international commercial
arbitrations through Part I. There are only two situations where Part | treats domestic
arbitration differently from international commercial arbitration. One isin relation to an
appointment of an arbitrator by the court and the otherisin relation to the
determination of governing law (and these are discussed below).

‘International commercial arbitration’ is defined as an arbitration where at least one of
the partiesis a national or habitual resident in any country other than India or a body
corporate which isincorporated in any country other than India or a company or
association or a body of individuals whose ‘central management and control’ (28) is
exercised in any country other than India. (29)

5 The Principle of Non-intervention by the Courts

The principle that the courts shall not interfere in arbitral proceedings is a fundamental
theme underlying the Act. Indeed the Act contemplates of only three situations where
judicial authority may intervene in arbitral proceedings. These are:

(1) appointment of arbitrators, where the parties' envisaged method for the same fails
(s1);

(2)  ruling on whether the mandate of the arbitrator stands terminated due to inability
to perform his functions or failure to proceed without undue delay (s 14(2)); and

(3) provide assistance in taking evidence (s 27).

3
© 2022 Kluwer Law International, a Wolters Kluwer Company. All rights reserved.



As would be noticed, Indian law is far more restrictive in allowing court intervention
(compared to the Model Law).

Section 5 of the Act provides, through a non-obstante clause, that in matters governed by
Part I, no judicial authority shall interfere except where so provided for.

Section 8 is a companion section. It states that a judicial authority before which an action
is brought in a matter which is the subject matter of an arbitration agreement shall refer
the parties to arbitration. The only condition being that the party objecting to the court
proceedings must do so no later than his first statement on the substance of the dispute.
In the meanwhile, ® the arbitration proceedings may be commenced and continued with
and an award rendered.

Two points are noteworthy. The first is that s 5 (departing from the Model Law) contains a
non-obstante clause. Section 8 also departs from the Model Law. The corresponding
provision (Art 8 of the Model Law) permits the court to entertain an objection to the effect
that the arbitration agreement is ‘null and void inoperative or incapable of being
performed’. The departures made by the Indian law demonstrate the legislative intent to
keep the courts out and let the arbitral stream flow unobstructed.

By and large the Indian courts have well understood the spirit and intent behind the
principle of non-intervention. Thus, in CDC Financial Services (Mauritius) Ltd v BPL
Communications (30) the respondent obtained an anti-arbitration injunction from the
High Court on the ground that the pledge of shares which was sought to be enforced
through arbitration would enable the claimants to take control of a telecom company
which (as it was a foreign company) would be contrary to Indian law. On appeal, the
Supreme Court rejected this contention, stating that this was a plea on merits and thus
within the sole jurisdiction of the arbitrators. Interestingly, the court not only vacated the
injunction, it also restrained the respondent from moving any further applications ‘which
would have the effect of interfering with the continuance and conclusion of the
arbitration proceedings’. (31) In Sukanaya Holdings v Jayesh Pandya, (32) however, the
Supreme Court refused to stay the court action on the ground that the subject matter of
the arbitration agreement was not the same as the subject matter of the civil suit.
Besides, the parties in the two actions were not identical. The court held that the entire
subject matter of the suit should be the subject matter of the arbitration agreement in
order for the mandatory provisions of s 8 to apply.

6 Interim Measures of Protection

A party which seeks interim measures has essentially two avenues open to it. It can
approach the court or it can approach the arbitral tribunal. Section 9 enables a party to
approach a competent court (33) before or during the arbitral ® proceedings or even
after the award is pronounced, but before it is enforced. The Model Law in fact has a more
restrictive provision: it does not contemplate recourse to a court for an interim measure
after the award is pronounced (Art 9).

The Supreme Court in the case of Sundaram Finance v NEPC (3%4) held that if a court is
approached before the arbitral proceedings are commenced, the applicant must issue a
notice to the opposing party invoking the arbitration clause or, alternatively, the court
would have to be first satisfied that the applicant will indeed take effective stepsto
commence the arbitral proceedings without delay. Further, the court would have to be
satisfied that there exists a valid arbitration agreement between the parties. (35)

The arbitral tribunal also has powers to make an order for any interim measure of
protection or to provide appropriate security in connection with the measures ordered (s
17). However, this provision is perceived to be ineffective and usually not resorted to. This
is for several reasons. Firstly, the applicant has to wait for the arbitral tribunal to be
constituted (thus ruling out this route in the case of urgency). Further, there are no
sanctions if the order is disobeyed. From a practical viewpoint also, third parties cannot
be affected. Further, any interim measure would come to an end with the making of an
award (unlike a court obtained order which can continue till enforcement).

Commenting upon the inherent limitations of the provision, the Supreme Court in MD
Army Welfare Housing Organisation v Sumangal Services (36) stated:

the power of the arbitrator is a limited one. He cannot issue any direction
which would go beyond the reference or the arbitration agreement. An interim
order must relate to the protection of the subject-matter of dispute and the
order may be addressed only to a party to the arbitration. It cannot be
addressed to other parties ... no power is conferred upon the Arbitral Tribunal
to enforce its order nor does it provide for judicial enforcement thereof.

It may be mentioned that orders passed under ss 9 and 17 are appealable. (37)
7 Arbitrators

a Appointment of Arbitrators

The Act allows full freedom to the parties in the matter of appointment of arbitrators.
However, if there is a failure of the parties' agreed mechanism ® for appointment, the
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Chief Justice of a High Court (in the case of a domestic arbitration) or the Chief Justice of
the Supreme Court of India (in the case of an international commercial arbitration) may
be approached for this purpose. This is the first instance in which the Act envisages
recourse to a court in relation to arbitration proceedings.

The Act demonstrates its sensitivity towards a foreign litigant embroiled in an arbitration
in India. Thus, while parties to a domestic dispute have to approach the Chief Justice of
the High Court of the state, the parties in an international commercial arbitration would
be able to approach the highest judicial officer of the country, viz, the Chief Justice of
India. (In contrast, the Model Law envisages the appointment to be made by a court. (38) )
Commenting on the mandate resting on the highest judicial officer of the land, the
Supreme Court in Konkan Railway Corporation v Rani Construction Pvt Ltd (39)
commented:

The function has been left to the Chief Justice or his designate advisedly, with
a view to ensure that the nomination of the arbitrator is made by a person
occupying high judicial office or his designate, who would take due care to see
that a competent, independent and impartial arbitrator is nominated.

A question arose as to whether the Chief Justice is required to carry out his duty (of
appointment) in an administrative or in a judicial capacity. If the Chief Justice is required
toactinajudicial capacity, a certain procedure would have to be followed which would
necessarily entail delays and the decision may tend to embarrass the arbitrator's
jurisdiction to decide issues of merit or jurisdiction independently. There may also be a
possibility of conflicting decisions. After some difference of opinion, the controversy was
finally settled by a Constitution Bench of the Supreme Court (ie a bench comprising of
five judges) in the Konkan case. (40) Here the court unanimously held that the function of
appointment is administrative in nature and not judicial. It held that one of the objects
of the law is to have the arbitral tribunal constituted as expeditiously as possible. Even
formal pleadings for this purpose would not be required and the opposing party would
need to be only notified ‘so that it may know of it and may if it so choose, assist the Chief
Justice or his designate in the nomination of an arbitrator’. (41)

This significant judgment ensures that the arbitral process does not get stultified in the
process of seeking court assistance for constitution of the arbitral tribunal. Thus, in a
given case, if there is any controversy as to the existence or validity of the arbitration
agreement, it has to be left to the arbitral ® tribunal alone and the Chief Justice would
not get diverted into determining this issue. In the subsequent case of Nimet Resources v
Essar Steels (42) the Supreme Court clarified that even if there is any ‘doubt’ in the mind
of the Chief Justice or his designate as to the existence or validity of an arbitration
agreement, the same must be referred to the arbitral tribunal to be resolved. It is only if
the ChiefJustice ‘can be absolutely sure’ (43) that there is no arbitration agreement in
existence between the parties that the power of appointment under s 11 can be declined.

b Challenge to an Arbitrator

Like Art 12 of the Model Law and Art 10 of the UNCITRAL Arbitration Rules, the Act also
requires the arbitrators (including party appointed arbitrators) to be independent and
impartial and make full disclosure in writing of any circumstance likely to give rise to
justifiable doubts on the same. (44)

At this stage, one may point out a peculiar practice in India (essentially in government
and public sector building contracts) providing for arbitration by an owner's employee or
nominee (eg arbitration by the managing director or engineer of the corporation). This
practice has been sanctified with usage and continues under the new regime as well.
Though the matter has not been tested under the 1996 Act, it is quite possible that this
practice of appointment would continue to be upheld.

An arbitrator may be challenged only in two situations. First, if circumstances exist that
give rise to justifiable grounds as to hisindependence or impartiality; second, if he does
not possess the qualifications agreed to by the parties. A challenge is required to be
made within 15 days of the petitioner becoming aware of the constitution of the arbitral
tribunal or of the circumstances furnishing grounds for challenge. Further, subject to the
parties' agreement, it is the arbitral tribunal (and not the court — unlike under the old
regime) which shall decide on the challenge. If the challenge is not successful the
tribunal shall continue with the arbitral proceedings and render the award, which can
then be challenged by an aggrieved party at that stage. This is another significant
departure from the Model Law, which envisages recourse to a court of law in the event the
arbitral tribunal rejects the challenge. (45)

The Indian courts have held that ‘the apprehension of bias must be judged from a
healthy, reasonable and average point of view and not on ® mere apprehension of any
whimsical person. Vague suspicions of whimsical, capricious and unreasonable people
are not our standard to regulate our vision.’ (46)

¢ Termination of Mandate of an Arbitrator

The Act provides that the mandate of an arbitrator shall terminate in two circumstances:
(1) if he becomes de jure or de facto unable to perform his functions; or (2) if he fails to act
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without undue delay. If there is any controversy as to the above, a party may, unless
otherwise agreed, apply to the court for a decision (the second instance of court
intervention envisaged by the Act).

8 Jurisdiction of the Arbitral Tribunal

Section 16 of the Act (corresponding to Art 16 of the Model Law) is a key provision of the
Act. The section provides that the arbitral tribunal may rule on its own jurisdiction,
including with respect to the existence or validity of the arbitration agreement. Further,
the arbitration clause shall be treated as independent of the underlying contract and a
decision that the contract is null and void shall not entail ipso jure the invalidity of the
arbitration clause. Where the arbitral tribunal rejects an objection to its jurisdiction, it
shall continue with the arbitral proceedings and make the award. Any challenge to the
award would be available at that stage. If, on the other hand, the arbitral tribunal
accepts the plea as to its lack of jurisdiction, an appeal shall lie to a court of law. (47)

This again marks a significant departure from the Model Law which contemplates
recourse to a court from a decision of the arbitral tribunal rejecting a challenge to its
jurisdiction. The Indian legislature's keenness to keep the courts out of the arbitral
process thus becomes evident with every step of the legislation.

9 Arbitral proceedings

a Conduct of Arbitral Proceedings

The arbitrators are masters of their own procedure and subject to parties' agreement,
may conduct the proceedings ‘in the manner they consider appropriate’. This power
includes the power to determine the admissibility, ® relevance, materiality and weight
of any evidence. (48) The only restraint on them is that they shall treat the parties with
equality and each party shall be given a full opportunity to present his case, (49) which
includes sufficient advance notice of any hearing or meeting. (50) Neither the Code of
Civil Procedure 1908 (‘CCP’) nor the Indian Evidence Act 1872 apply to arbitrations. (51)
Unless the parties agree otherwise, the tribunal shall decide whether to hold oral
hearings for the presentation of evidence or for arguments or whether the proceedings
shall be conducted on the basis of documents or other material alone. However, the
arbitral tribunal shall hold oral hearings if a party so requests (unless the parties have
agreed that no oral hearing shall be held). (52)

The arbitrators have power to proceed ex parte where the respondent, without sufficient
cause, fails to communicate his statement of defence or appear for an oral hearing or
produce evidence. However, in such a situation the tribunal shall not treat the failure as
an admission of the allegations by the respondent and shall decide the matter on the
evidence, if any, before it. If the claimant fails to communicate his statement of claim,
the arbitral tribunal shall be entitled to terminate the proceedings. (53)

b Taking of Evidence in Arbitral Proceedings

The Indian Oaths Act 1969 extends to persons who may be authorised by consent of
parties to receive evidence. This Act, thus, encompasses arbitral proceedings as well. (54)
Section 8 of the said Act states that every person giving evidence before any person
authorised to administer oaths ‘shall be bound to state the truth on such subject’. Thus,
witnesses appearing before an arbitral tribunal can be duly sworn by the tribunal and be
required to state the truth on oath and upon failure to do so, commit off ences
punishable under the Indian Penal Code. (55) However, the arbitrators cannot force
unwilling witnesses to appear before them and for this the court's assistance is provided
vide s 27 of the Act. Under this provision the arbitral tribunal or a party with the approval
of the tribunal may apply to the court seeking its assistance in taking evidence (this is
also provided for in the Model Law). However, s 27 of the Act goes beyond the Model Law
as it states that any person failing to ® attend in accordance with any order of the court
or making any other default or refusing to give evidence or guilty of any contempt of the
arbitral tribunal, shall be subject to like penalties and punishment as he may incur for
like offences in suits tried before the court. Further, the court may either appoint a
commissioner for taking evidence or order that the evidence be provided directly to the
arbitral tribunal. These provisions extend to any documents to be produced or property
to be inspected. Section 26 provides for appointment of experts by the arbitral tribunal
for any specific issue. In such a situation, a party may be required to give the expert any
relevant information or produce any relevant document, goods or property for inspection
as may be required. It will be open to a party (or to the arbitral tribunal) to require the
expert, after delivery of his report, to participate in an oral hearing where the parties
would have an opportunity to put questions to him.

10 Governing Law

For determining the rules of law applicable to the substance of the dispute, the law
makes a distinction between international commercial arbitration and arbitration
between Indian parties. (56)

In international commercial arbitration the arbitral tribunal shall decide the dispute in

6
© 2022 Kluwer Law International, a Wolters Kluwer Company. All rights reserved.



accordance with the rules of law designated by the parties as applicable to the
substance of the dispute and, failing any such designation, the rules of law the tribunal
considers appropriate given all the circumstances. Indian courts have long since
accepted that in the absence of express or implied choice, the arbitrators would apply
the law which has ‘the closest and most real connection with the contract’. (57)

In arbitration between Indian parties, however, the tribunal is obliged to apply the
substantive law for the time beingin force in India.

The Act provides that where the award is for payment of money, the tribunal may include
interest at such rate as it deems reasonable for the whole or part of the period between
the date of accrual of the cause of action and the date of the award. (58) Further, a sum
directed to be paid by the arbitral tribunal shall (unless the award otherwise directs)
carry interest at 18% per annum from the date of the award to the date of payment. (59)
The rather healthy rate of 18% interest from the date of the award till payment (not to be
found in ® the Model Law) seems to be designed to deter any unwarranted challenge to
the award. This rate of interest may, however, not apply to any foreign award being
enforced in India, as the provision isto be found in Part | alone. For foreign awards, the
rate of interest would be governed by the CCP which empowers the court to order
pendente lite interest as well as interest from the date of decree to the date of payment.
For commercial transactions, the rate of interest shall not exceed the contractual rate or
where no contractual rate is specified, the rate at which moneys are lent or advanced by
banks in relation to commercial transactions. (60)

11 General Powers of the Arbitral Tribunal

There is a long line of case law which states that the arbitrator is the sole judge of the
evidence before it. This is how a Supreme Court decision puts it:

Appraisement of evidence by the arbitrator is ordinarily never a matter which
the Court questions and considers. The arbitrator in our opinion is the sole
judge of the quality as well as the quantity of evidence and it will not be for
the Court to take upon itself the task of being a judge of the evidence before
the arbitrator. (61)

Interpretation of a contract is an issue of law and also within the sole prerogative of an
arbitrator:

When the arbitrator is required to construe a contract then merely because
another view may be possible the court would not be justified in construing
the contract in a different manner and then to set aside the award by
observing that the arbitrator has exceeded his jurisdiction in making the
award. (62)

The court by purporting to construe the contract cannot take upon itself the burden of
saying that the construction was contrary to the contract and as such beyond jurisdiction.
(63) However, in construction contracts if there is no provision for escalation or for
additional quantity of work, the arbitrator cannot allow the same. (64)

The arbitrator is bound to state the reasons for the award unless the parties have agreed
otherwise or the award is on agreed terms (as a result of a settlement). An award,
however, cannot be challenged for lack of adequate reasons (65) (or indeed the
reasonableness of the reasons (66) ).

The arbitral tribunal is empowered to make typographical or clerical corrections to the
award either on its own initiative or on an application of the parties.

The tribunal may at any time during the arbitral proceedings make an interim award on
any matter with respect to which it may make a final award. (67)

12 Arbitral Awards

a Recourse against Awards

A domestic award can be challenged and set aside only by way of an application under s
34 of the Act and only on the grounds contained thereunder. Section 34 is based on Art 34
of the Model Law. To paraphrase the provision, an award can be set aside if:

(1)  the party making the application was under some incapacity; or

(2) the arbitration agreement was not valid under the law agreed to by the parties (or
applicable law); or

(3) the party making the application was not given proper notice of the appointment of
the arbitrator or of the arbitral proceedings or was otherwise unable to present his
case; or

(4) the award deals with a dispute not contemplated by or falling within the terms of
submissions to arbitration or it contains decisions beyond the scope of the
submissions to arbitration; or
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(5) the composition of the arbitral tribunal or the arbitral procedure was not in
accordance with the agreement of the parties; or

(6) the subject matter of the dispute was not capable of settlement by arbitration; or
(7) the arbitral award is in conflict with the public policy of India.

Section 34 (deviating somewhat from the Model Law) goes on to add an ‘Explanation’ in
relation to the ground of public policy to clarify that an award would be in conflict with
the public policy of India if the same was affected by fraud or corruption or wasin
violation of the confidential requirements attached to the conciliation proceedings
provisions prescribed under the Act. (68)

An application for setting aside an award must be made within three months of receipt of
the award by the applicant subject to a further extension of 30 days on sufficient cause
being shown. An application beyond this period is time barred and further delay cannot
be condoned. (69)

b The Saw Pipes Judgment

The limited grounds of challenge provided for under s 34 reflect the very jurisprudence
on which the Model Law is formulated, viz of trust in the arbitral process. It is abundantly
clear that the courts have no power to get into the merits of the matter. However, this
basic proposition was put to the test and suffered a setback in the case of ONGC v Saw
Pipes Ltd. (70) There the court succumbed to the temptation to ‘correct’ perceived errors
of judgment. The court was concerned with an arbitral award which disallowed liquidated
damages. The Indian law of liquidated damages is contained in s 74 of the Indian
Contract Act 1872. (71) The position is different from common law in as much as
‘reasonableness of the compensation’ becomes an issue even where liquidated damages
are stipulated. The Supreme Court in Saw Pipes came to the conclusion that the
impugned award, in so far as it disallowed liquidated damages on the premise that they
have to be proved, was legally flawed. In the process it held as a matter of law, that an
award can also be challenged on the ground that it contravenes ‘the provisions of the Act
or any other substantive law governing the parties or is against the terms of the contract’.
(72) Further, the judgment expanded the concept of public policy to add that the award
would be contrary to public policy ifit is ‘patently illegal’. An earlier Supreme Court
decision, by a larger bench, in the case of Renu Sagar Power Co v General Electric
Corporation (73) had construed the ground of ‘public policy’ narrowly as confined to the
‘fundamental policy of Indian law or the interest of India ® or justice or morality’. The
Supreme Court in Saw Pipes distinguished Renu Sagar Il on the ground that the said
judgment was in the context of a foreign award. The reasoning of the court is that in
foreign arbitration, the award would be subject to being set aside or suspended by the
competent authority under the relevant law of that country, whereas in domestic
arbitration there is no such recourse and the award attains finality (7z) (thus, the greater
need for judicial scrutiny).

Hence, the ratio of Saw Pipes in so far as the expansion of public policy is concerned,
would be confined only to domestic awards. The expansion of s 34 to include ‘patent
illegality’ may also not apply to foreign awards since this expansion was premised by the
court on the provisions of Part | of the Act (which would not apply to foreign awards). Thus,
foreign awards would be saved from the application of the said judgment.

The case of Saw Pipes makes a significant dent in the jurisprudence of arbitration in India.
The judgment has come in for some sharp criticism. Eminent jurist and lawyer Mr FS
Nariman minced no words when he said that the judgment has:

virtually set at naught the entire Arbitration and Conciliation Act of 1996 ...

To have introduced — by judicial innovation — a fresh ground of challenge and
placed it under the head of ‘Public Policy’, was first contrary to the
established doctrine of precedent — the decision of a Bench of three Judges
being binding on a Bench of two Judges. It was also contrary to the plain intent
of the new 1996 Law — viz., the need for finality in alternate methods of
dispute resolution without Court interference.

If Courts continue to hold that they have the last word on facts and on law —
notwithstanding consensual agreements to refer matters necessarily involving
facts and law to adjudication by arbitration — the 1996 Act might as well be
scrapped.

The Division Bench decision of the two Judges of the Court has altered the
entire road-map of Arbitration Law and put the clock back to where we started
under the old 1940 Act. (75)

The Saw Pipes judgment skews the delicate balance, carefully crafted by the Model Law

(and enshrined in s 34), between finality of arbitral awards on one hand and permissible
judicial review on the other. The judgment is quite contrary to both the leer and spirit of
arbitration law in India. The judgment is especially unsuitable for India, where courts are
bogged down with enormous workload. In such a situation, to open the door to challenge
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on ® merits — howsoever guardedly — is to undermine the efficacy of this dispute
resolution mechanism.

13 Enforcement of Foreign Awards

This brings us to Part Il of the Act. The Act provides for enforcement of both the New York
Convention awards and the Geneva Convention awards vide Part 1l thereof. India is not a
party to the Convention on the Settlement of Investment Disputes between States and
Nationals of Other States 1965 (‘Washington Convention’) or indeed any other convention
or treaty pertaining to enforcement of foreign arbitral awards.

For the purposes of this article, we deal with the provisions relating to the New York
Convention alone (since the provisions pertaining to the Geneva Convention are now
otiose).

a Definition of Foreign Award

This is contained in s 44 of the Act. A peculiar feature of Indian law is that a foreign award
by definition means an award passed in such territory as the Central Government by
notification may declare to be a territory to which the New York Convention applies.
Hence, even if a country is a signatory to the New York Convention, it does not ipso facto
mean that an award passed in such country would be enforceable in India. There has to
be further notification by the Central Government declaring that country to be a territory
to which the New York Convention applies.

The reservation carved out by the Indian legislation (though in terms of and permitted by
the New York Convention) may well prove to be a legal trap for the unwary. Only 43
countries have been notified so far by the Indian government. Thus, while France,
Germany, United Kingdom, United States of America, Japan and Singapore have been
notified; Hong Kong and Australia (amongst many others) have not yet been notified. (76)

14 Reference of Parties to Arbitration

Section 45 of the Act provides that notwithstanding anything contained in the CCP, a
judicial authority when seized of an action in respect of a matter where the parties have
entered into an arbitration agreement shall, at the request of any party, refer the parties
to arbitration. The only exception is if ® the court finds the agreement to be null and
void, inoperative or incapable of being performed. It would be noticed that this section
(though in tune with Art 8 of the Model Law) is a little different from its corresponding
provision in the Act for domestic arbitrations (s 8) in as much as it permits a court to
retain jurisdiction on the ground that the arbitration agreement is null and void,
inoperative or incapable of being performed. So while these contentions would not
furnish grounds for avoiding the arbitral process in a domestic arbitration, the position in
relation to foreign arbitrations would be different. This difference in the Act between
Indian and foreign arbitrations is possibly premised on the fact that it may be too harsh
to compel an Indian party to undergo arbitration in a foreign country if it could
demonstrate that the arbitration agreement is null and void, inoperative or incapable of
being performed (and in any case the Model Law also envisages court intervention to this
extent).

An interesting issue arose in Shin-Etsu Chemical Co Ltd v Aksh Optifibre Ltd (77) as to
whether a ruling by the court on the validity or otherwise of an arbitration agreement is
to be on a prima facie basis or a final decision. If it were to be a final decision, it would
involve a full trial and consequently years and years of judicial proceedings which would
frustrate the arbitration agreement. Keeping this and the object of the Act in mind, the
Supreme Court, by a 2:1 decision, held that a challenge to the arbitration agreement
under s 45 on the ground that it is ‘null and void, inoperative or incapable of being
performed’ isto be determined on a prima facie basis. It said:

If it were to be held that the finding of the court under Section 45 should be a
final, determinative conclusion, then it is obvious that, until such a
pronouncement is made, the arbitral proceedings would have to be in limbo.
This evidently defeats the credo and ethos of the Act, which isto enable
expeditious arbitration without avoidable intervention by judicial authorities.

This would mean that a court decision under s 45 would not operate as res judicata and
the aggrieved party would be able to challenge the same in subsequent proceedings.
Thus, in effect, a person challenging an arbitration agreement on the ground that it is null
and void, inoperative or incapable of being performed would have three rounds to vent
his grievances: the first, under s 45 before an Indian court; the second time around before
the arbitral tribunal itself; and, finally, at the stage of enforcement of the arbitral award.
The judgment of the Supreme Court is no doubt welcome. Any other interpretation would
have brought about a situation where it would take very little for a dishonest litigant to
derail a foreign arbitration. At the same time an issue would remain as to what is to be
done in cases where the court does in fact come to a conclusion that the arbitral
agreement is null and ® void, inoperative or incapable of being performed. A decision to
this effect is appealable under s 50 of the Act. Thus, a ruling on a prima facie view alone
would not be satisfactory. One of the judges addressed this and held that if the court
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were to arrive at a prima facie conclusion that the agreement is in fact null and void, it
would go ahead and hold a full trial and enter a final verdict. In such a situation,
therefore, a foreign arbitration may well come to a halt pending final decision from an
Indian court, but otherwise proceedings under s 45 would not have any significant effect
impeding progress of a foreign arbitration.

15 Conditions for Enforcement of Foreign Award

Where the court (78) is satisfied that a foreign award is enforceable, it shall be deemed to
be a decree of that court. (79) Grounds for refusal of enforcement are provided for under s
48 of the Act and these are virtually the same as the New York Convention grounds (and,
therefore, not markedly different from the Model Law). There are two noteworthy
differences between ss 48 and 34. Section 34 (in relation to domestic awards) permits the
court to set aside an award; whereas s 48 provides only for refusal to enforce a foreign
award. (Refusal to enforce an award would not therefore by itself prevent an applicant
from seeking to enforce it in some other jurisdiction.) There is no provision in Indian law
for setting aside a foreign award. Thus, if a foreign award is to be set aside in India, the
only remedy would be by way of a civil suit under the Specific Relief Act 1963. (80) The
second difference between ss 34 and 48 is that the latter (in relation to foreign awards)
contains an additional ground under which the court could decline to enforce a foreign
award and that is if the award has not yet become binding on the parties, or has been set
aside or superseded by a competent authority of the country in which, or under the laws
of which, the award was made. (The second difference flows from the provisions of the
New York Convention.)

Earlier, in relation to s 34, it was pointed out how the ground of ‘public policy’ has been
narrowly construed by the Supreme Court in Renu Sagar I1. (81) In that case, a three-judge
bench of the Supreme Court after an in-depth consideration of the case law opted for the
narrow interpretation of the ‘public policy’ ground as affording a challenge to
enforcement of an award. ® The court held that the award may be refused to be enforced
if it ‘is contrary to (i) fundamental policy of Indian law; or (ii) the interests of India; or (iii)
justice or morality’. (82)

If the court is satisfied that the foreign award is enforceable, the same shall be deemed
to be a decree of the court. The Supreme Court has held (83) that no separate application
need be filed for execution of the award. A single application for enforcement of award
would undergo a two-stage process. In the first stage, the enforceability of the award,
having regard to the requirements of the Act (New York Convention grounds) would be
determined. Once the court decides that the foreign award is enforceable, it shall
proceed to take further steps for execution of the same. (84)

An appeal shall lie from an order of the court refusing to enforce a foreign award.
However, interestingly (unlike for domestic awards), there is no appeal provided for
against an order of the court rejecting objections to enforce the award. (85) Hence, an
order upholding the foreign award is not appealable. However, the constitutional remedy
by way of a (discretionary) Special Leave Petition to the Supreme Court of India would
still be maintainable. (86)

E Conclusion

Thus to conclude, India has put in place a progressive piece of legislation which is
essentially based on the Model Law and the UNCITRAL Arbitration Rules. Any departure
therefrom is essentially aimed at keeping court intervention at bay. The courts of the
land (by and large) are in tune with the spirit of the law: witness, for instance, a
constitution bench of the Supreme Court holding that the Chief Justice of India or the
Chief Justice of the High Court (as the case may be) would exercise administrative and not
judicial functions in the matter of appointment of arbitrators. The Saw Pipes decision (87)
is no doubt a retrogressive step. However, it is hoped that when the opportune moment
arrives, the decision will be reviewed.

India has an effective law in place. What it now needs is inculcation of the culture of
arbitration within the bar, the bench and the arbitral community. The baggage of the past
needs to be dropped so that India, indeed, has an attractive arbitration mechanism on
offer.®
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