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ESMA published two documents on 1 October 2014 as the implementation of 

mandatory clearing of certain over-the-counter (OTC) derivatives gathers pace,. 

 

 
 ESMA published final draft Regulatory Technical Standards (RTS) on the clearing of interest rate derivatives (the 

Interest Rate Clearing RTS) under the European Market Infrastructure Regulation 648/2012 on OTC derivatives, 

central counterparties and trade repositories (EMIR); and 

 

 ESMA also published a consultation paper on the clearing of foreign exchange derivatives (FX Derivatives CP). 

 

ESMA is staggering the implementation of the clearing obligation by categorising types of derivatives and 

counterparties.  The dates when the clearing obligations for interest rate derivatives (the Mandated IRD) start for each 

type of counterparty are summarised in Table 2 below. 

Which interest rate derivatives must be cleared? 

EMIR created some confusion around how and when the clearing obligation will be triggered.  ESMA confirmed that it 

will be grouping types of derivatives.  For each group, it will publish RTS, which will trigger the clearing obligation for 

that group.  The Mandated IRDs are as follows: 

Table 1  Mandated IRDs 

Type of interest rate 

derivative 

Reference 

Index  

Settlement 

Currency  
Maturity  

Settlement 

Currency Type  
Optionality  Notional Type  

Basis  EURIBOR  EUR  28D-50Y  Single currency  No  Constant or Variable  

Basis  LIBOR  GBP  28D-50Y  Single currency  No  Constant or Variable  

Basis  LIBOR  JPY  28D-30Y  Single currency  No  Constant or Variable  

Basis  LIBOR  USD  28D-50Y  Single currency  No  Constant or Variable  

Fixed-to-Float  EURIBOR  EUR  28D-50Y  Single currency  No  Constant or Variable  

Fixed-to-Float  LIBOR  GBP  28D-50Y  Single currency  No  Constant or Variable  

Fixed-to-Float  LIBOR  JPY  28D-30Y  Single currency  No  Constant or Variable  

Fixed-to-Float  LIBOR  USD  28D-50Y  Single currency  No  Constant or Variable  

Forward rate 

agreement  

EURIBOR  EUR  3D-3Y  Single currency  No  Constant or Variable  

Forward rate 

agreement 

LIBOR  GBP  3D-3Y  Single currency  No  Constant or Variable  

Forward rate 

agreement 

LIBOR  USD  3D-3Y  Single currency  No  Constant or Variable  

Overnight index 

swaps 

EONIA  EUR  7D-3Y  Single currency  No  Constant or Variable  
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Overnight index 

swaps 

FedFunds  USD  7D-3Y  Single currency  No  Constant or Variable  

Overnight index 

swaps 

SONIA  GBP  7D-3Y  Single currency  No  Constant or Variable  

 

Where the Interest Rate Clearing RTS refers to a variable notional amount, it means the variable notional amount is 

known.  So a swap linked to the repayment of an underlying loan for specified amounts over specified periods of time 

may be caught.  But if the variable notional amount is contingent and uncertain, then those derivatives are not in a 

mandated group. 

Which counterparties must clear Mandated IRDs? 

The Interest Rate Clearing RTS proposes to divide counterparties into further sub-categories.  ESMA proposes to add 

one additional distinction to category 2 and 3 counterparties.  The clearing obligations for Mandated IRDs will be 

staggered so that the most systemically important counterparties will have to clear first. 

Category 1 – Clearing Members of authorised CCPs: Clearing Members of Central Counterparties (CCPs), which are 

authorised to clear one or more of the Mandated IRDs on a European authorised CCP. 

Category 2 – Other financial counterparties and AIFs above the OTC Threshold: These include: 

 financial counterparties which do not fall into category 1; and 

 alternative investment funds (AIFs) that are non-financial counterparties (NFCs) subject to the clearing 

obligation as a result of exceeding the clearing threshold set out in article 10(1)(b) of EMIR (the Clearing 

Threshold),  

and, in both cases, on condition that they exceed a newly established threshold (the OTC Threshold).  

The OTC Threshold covers counterparties whose aggregate month-end average notional amount of OTC derivatives 

as of dates to be determined exceeds €8 billion. This corresponds to the ultimate threshold set under the proposed 

regulations for posting collateral for uncleared OTC derivatives. The OTC Threshold was not included in the 

consultation paper.  

Category 3 –  Other financial counterparties and NFC AIFs below the OTC Threshold: This covers financial 

counterparties and AIFs that do not fall into categories 1 or 2.  Categories 2 and 3 are an additional distinction from 

those included in the consultation paper.  Category 2 counterparties must clear Mandated IRDs 6 months earlier than 

envisaged in the first consultation paper. 

Category 4 – Other NFCs above the Clearing Threshold: NFCs which exceed the Clearing Threshold and which do 

not fall into any other category. 

When do counterparties have to clear Mandated IRDs? 

The obligation to clear starts on different dates depending on the types of counterparties. Where there are two 

different categories of counterparties the applicable date is the later of the two. 

Table 2 – Dates applicable to counterparties clearing Mandated IRDs 

Counterparty Category 
Date for clearing Mandated 

IRDs after RTS enters into force  

1 - Clearing Members of CCPs authorised to clear Mandated IRDs 6 months 

2 - Other FCs and AIFs above the OTC Threshold and Clearing Threshold 12 months 

3 - Other FCs and AIFs below the OTC Threshold but above the Clearing Threshold 18 months 

4 - Other NFCs above the Clearing Threshold 3 years 

 

The Interest Rate Clearing RTS must be endorsed by the European Commission by 1 January 2015. The RTS will 

enter into force 20 days from their publication in the Official Journal of the European Union (OJEU). The earliest date 

that clearing will be mandatory for Mandated IRDs is the second quarter of 2015. 
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Which Mandated IRDs are subject to frontloading?  

Mandated IRDs entered into before the clearing obligation commences (set out in Table 2) are subject to frontloading 

and ESMA was required to set the minimum maturity of such derivatives. ESMA has set the minimum maturity at 

different levels depending on the category of counterparty, the type of Mandated IRD and when the Mandated IRD 

was entered into (including if it was novated). Table 3 below summarises these. 

Table 3 – Minimum maturities of Mandated IRDs for frontloading 

Counterparty 

Categories 

(Financial 

Counterparties only) 

Class of Mandated IRD 

Whether Mandated IRDs were 

entered into before or after the date 

of publication of the Interest Rate 

Clearing RTS in OJEU 

Minimum maturity  

1 & 2 Basis swaps or fixed-to-float 
interest rate swaps 

Before 49 years and 6 months 

1 & 2 Forward rate agreements and 
overnight index swaps 

Before 2 years and 6 months 

1 & 2 All classes of Mandated IRDs On or after 6 months 

3 Basis swaps or fixed-to-float 
interest rate swaps 

Before or after (but before the 
obligation to clear) 

50 years 

3  Forward rate agreements and 
overnight index swaps 

Before or after (but before the 
obligation to clear) 

3 years 

 

Where there are two possible maturities, because the Mandated IRDs are between different categories of 

counterparties, the longer of the maturities will apply. 

ESMA has also made it clear that it set the maturities so that the number of frontloaded Mandated IRDs category 3 

counterparties will have to clear is kept to a minimum.  There will be no frontloading for non-financial counterparties. 

There were calls to reduce the maturity for forward rate agreements and overnight index swaps to fall in line with the 

US rules.  Despite these ESMA has retained the levels proposed in the consultation paper. 

The devil is in the detail 

There are a number of small but important points set out in the Interest Rate Clearing RTS to note: 

 

 Mandated IRDs associated with covered bonds are excluded from clearing. 

 Unlike for covered bonds, there is no specific exemption for Mandated IRDs associated with securitisations. 

However, they are likely to fall outside the categories for other reasons, such as not having a certain fixed or 

variable notional and having bespoke contractual terms. However, these need to be assessed on a case-by-case 

basis. 

 ESMA expressly says that it has not yet set out how it would remove or suspend any clearing obligations. This 

may be desirable, for example, if a particular derivative mandated for clearing becomes illiquid. 

 ESMA recognises there remain issues to be resolved to make indirect clearing viable. 

What other types of derivatives will be mandated for clearing? 

ESMA has categorised the derivatives it intends to mandate for clearing as follows: 

 interest rate; 

 credit; 

 foreign-exchange; 

 equity; and 

 commodity. 

Within those groups ESMA is selecting those standardised contracts which have sufficient liquidity and volume in 

order for clearing to be viable. ESMA intends to add more standardised derivatives within each category over time. 

ESMA publishes some figures to demonstrate the liquidity and volume of the types of derivatives it has chosen. There 

is a feeling that a large portion of the market is already pre-compliant by clearing trades voluntarily. Swapclear 
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announced that it cleared swaps with combined notionals of over €13 trillion in the week the Interest Rate Clearing 

RTS were published, for example. 

Some responses to the proposed technical standards supported multiple categorisations for clearing members 

depending on the type of derivative mandated for clearing. For example, they suggested that a counterparty could be 

a clearing member for interest rate derivatives but a category 2 counterparty for credit derivatives if it did not act as 

clearing member for credit derivatives. 

Although ESMA has left the door open on this point, it suggested that it preferred the simpler alternative of the 

obligations applying cumulatively.  Applying this method, if a clearing member is category 1 for one asset class then it 

will be category 1 for all asset classes.  As further technical standards are published, counterparties may move up (but 

not down) categories.  As noted in the Interest Rate Clearing RTS this issue will need to be addressed once the next 

RTS mandate a new class of derivatives for clearing.  This is likely to be for credit derivatives. 

Which FX derivatives has ESMA proposed to clear? 

The FX Derivatives CP published by ESMA is subject to comments by industry and is subject to change. Comments 

are due by 6 November 2014. Following this ESMA will produce draft final RTS for endorsement by the European 

Commission.  

In the FX Derivatives CP, ESMA has proposed that several Non-Deliverable Forwards (NDFs) should be cleared (the 

Mandated FX Derivatives). These are set out in Table 4 below. 

Table 4 – Mandated FX Derivatives  

Type Currency Pair 
Settlement 

Currency 

Settlement 

Type 
Maturity 

NDF BRL / USD 

Brazilian Real / U.S. Dollar 

USD Cash settlement 3D-2Y 

NDF CLP / USD 

Chilean Peso / U.S. Dollar 

USD Cash settlement 3D-2Y 

NDF CNY / USD 

Chinese Yuan / U.S. Dollar 

USD Cash settlement 3D-2Y 

NDF COP / USD 

Colombian Peso / U.S. Dollar 

USD Cash settlement 3D-2Y 

NDF IDR / USD 

Indonesian Rupiah / U.S. Dollar 

USD Cash settlement 3D-2Y 

NDF INR / USD 

Indian Rupee / U.S. Dollar 

USD Cash settlement 3D-2Y 

NDF KRW / USD 

Korean Won / U.S. Dollar 

USD Cash settlement 3D-2Y 

NDF MYR / USD 

Malaysian Ringgit / U.S. Dollar 

USD Cash settlement 3D-2Y 

NDF PHP / USD 

Philippine Peso / U.S. Dollar 

USD Cash settlement 3D-2Y 

NDF RUB / USD 

Russian Ruble / U.S. Dollar 

USD Cash settlement 3D-2Y 

NDF TWD / USD 

Taiwan Dollar / U.S. Dollar 

USD Cash settlement 3D-2Y 

 

Note the 3 day maturity period.  In line with expectations of what a spot FX contract is, trades with two-day settlement 

are not in the table. 
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Which counterparties have to clear Mandated FX Derivatives? 

ESMA has proposed using the same counterparty categorisations as used for Mandated IRDs set out above. 

When must counterparties clear Mandated FX Derivatives? 

The proposed obligation to clear Mandated FX Derivatives follows the same process as set out in Table 2 with two 

modifications. First, it is the entry into force of the RTS for Mandated FX Derivatives which will trigger the time periods. 

Secondly, the time period for category 4 counterparties is 33 months rather than 3 years. 

Which Mandated FX Derivatives are subject to frontloading?  

Mandated FX Derivatives entered into before the clearing obligation commences (as set out above) are subject to 

frontloading.  ESMA has proposed the minimum maturities for such derivatives to be cleared, which Table 5 sets out 

below. 

Table 5 – Minimum maturities of Mandated FX Derivatives for frontloading 

Counterparty Categories 

(Financial Counterparties 

only) 

Whether Mandated FX Derivatives were entered into before 

or after the date of publication of the Mandated FX 

Derivatives RTS in OJEU 

Minimum maturity  

1 & 2 Before 1 year and 6 months  

1 & 2 On or after 3 months  

3  Before or after (but before the obligation to clear) 2 years 

 

Where there are two possible maturities, because the Mandated FX Derivatives are between different categories of 

counterparties, the longer of the maturities will apply. 

Some of the same concepts which apply to Mandated IRDs have been copied across, such as conditions (albeit 

slightly different conditions) for derivatives associated with covered bonds. 
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