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l. Introduction

The corporate alternative minimum tax (“CAMT”) enacted in the Inflation
Reduction Act (“IRA”) is remarkable not only for what it says but for what
it does not say. Normally, significant tax legislation would undergo significant
hearings in the House and Senate tax-writing committees, followed by one or
more reports explaining the committees’ recommendations. Then the legislation
would move to the Conference Committee, where a conference report would be
written. Due partly to the reconciliation process in which CAMT was enacted,
there is no committee report or conference report, that is, there is no official
legislative history. Treasury and IRS will attempt to divine Congressional intent
and eventually fill in many of the gaps with regulations, but will face significant
challenges in developing fair and workable rules. For tax legislation as revolu-
tionary as CAMT, that is truly remarkable.

Meanwhile, companies subject to CAMT (“applicable corporations”) are
scrambling to apply a complex new tax regime that is effective for tax years be-
ginning after December 31, 2022. Following CAMT’s enactment on August
16, 2022, practitioners and commentators quickly focused on a number of pro-
visions that were ambiguous or could lead to unintended results.! Treasury and
IRS issued interim guidance on December 27, 2022, in Notice 2023-7 (the
“Notice”), addressing recognition and nonrecognition transactions, cancellation
of debt income and bankruptcy, depreciation adjustments, and certain credits,
among other things. This Notice, however, also included a long list of other is-
sues—but by no means all the outstanding issues—in need of guidance.

In all likelihood, taxpayers will be forced to apply CAMT in the calendar
year 2023 without the benefit of final regulations. Taxpayers are permitted to
rely on the Notice until proposed regulations are issued. Conceivably, proposed
regulations could be issued in 2023 and could permit taxpayers to rely on them
until final regulations are issued. For any final regulations to be effective retro-
actively for the calendar year 2023, they must be issued within 18 months of
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August 16, 2022,* which is around February 16, 2024.
It is also conceivable that final regulations, when issued,
will permit taxpayers to elect to apply them retroac-
tively. But the final regulations will likely be too late
to be helpful for calendar year 2023 return positions
(necessitating an amended return if the taxpayer’s posi-
tion is changed).

This article seeks to determine how some of CAMT’s
international “outbound” provisions should be inter-
preted based solely on the statutory language as well as
any extrinsic evidence from other sources of Congress’s
possible intent, in the absence of any official legislative
history. Statutory interpretation has always been a special
province of the courts. Therefore, taxpayers seeking to in-
terpret a provision or defend their interpretation should
focus on how courts would apply statutory construction
principles to resolve the interpretive issues.

Il. Overview of Statutory
Construction Principles

Because statutory construction involves a vast body of
Supreme Court case law, the basic principles are gener-
ally uniform between federal circuits. Each circuit begins
with the “plain language” of the statute, applies rules
called the “canons of construction” to interpret the stat-
ute’s text, and looks to extrinsic aids, such as legislative
history and committee reports, to resolve ambiguities.
The circuits’ applications of these principles may differ,
however, in how the principles interact and in their rel-
ative weight.

A. Plain Meaning Rule

Courts begin statutory construction with the “plain lan-
guage” of the statute.’? If the statute is clear and unam-
biguous, “the text of the statute is the end of the matter.”

In general, courts give words their ordinary, contem-
poraneous meaning in determining the plain meaning of
a statute.” Here, “contemporaneous” means contempora-
neous with the enactment of the statute.® Thus, “[w]hen
the text of a statute contains undefined terms,” the court
will look to, among other things, dictionaries from the
time of enactment.”

Where, however, Congress uses technical words or
terms of art, courts generally give those rules their
technical meanings. As the Supreme Court explained,
“[wlhere Congress has used technical words or terms of
art, ‘it [is] proper to explain them by reference to the art
or science to which they [are] appropriate.””®
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In determining whether the statute is clear or unambig-
uous, it “must be viewed in the context of the statute as a
whole.” Disputed language is considered ambiguous if it
is “reasonably susceptible of different interpretations.”"

Finally, courts have found exceptions to the plain
meaning rule, and thus have looked beyond the ex-
press language of a statute in order to give force to
Congressional intent, where a literal interpretation
would either “lead to an absurd result”!' or be “demon-
strably at odds” with the intent of the legislators."

B. Canons of Construction

In interpreting statutes (including the Code), courts
apply rules referred to as “canons of construction.”"
Courts also refer to these rules as “canons of interpreta-
tion” or “maxims.”"* The canons are a series of common
law rules, often stated in Latin, that apply to statutes,
regulations, and other legal writings. There are a large
number of canons: the late Justice Scalia and Brian
Garner explored 57 canons in their 2012 book on stat-
utory interpretation without purporting to have assem-
bled a comprehensive list.” The following are examples
of some common canons of construction that courts use
to interpret a tax statute’s plain meaning (the list is not
exhaustive):

B Surplusage. Statutes should be construed “so that
no clause, sentence, or word is rendered superfluous,
void, or insignificant.”

B Presumption of Consistent Usage. The same word
used in a statute should be presumed to have the
same meaning.'”

B Noscitur a Sociis (it is known by its associates).
“[TThe meaning of an unclear word or phrase should
be determined by the words immediately sur-
rounding it.”'®

B Ejusdem Generis (of the same kind). “Where an
enumeration of specific things is followed by a ge-
neral word or phrase, the general word or phrase
is held to refer to things of the same kind as those
specified.””

B Expressio Unius est Exclusio Alterius (negative im-
plication). When a statute names one item of an as-
sociated group, it excludes others not mentioned.?

B Generalia Specialibus Non Derogant (specific
controls over the general). If there is a conflict be-
tween a general provision and a specific provision,
the specific provision prevails.?!

The canons are not mandatory rules.”? Instead, as the

Supreme Court has explained, “[tJhey are guides that

‘need not be conclusive.”? They “are designed to help
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judges determine the Legislature’s intent as embodied in
particular statutory language.”* For that reason, com-
bined with the sheer number of canons, different canons
often point toward different conclusions.” In addition,
other considerations may overcome the conclusion that
would otherwise be reached by applying one or more of
the canons.?

C. Legislative History and Other Extrinsic
Aids

Federal courts look to legislative history in interpreting
statutes. This is particularly true when they are tasked
with resolving ambiguities both in statutes generally
and in the Code.”” Even when the statute has a plain
meaning, courts may look to legislative history where it
clearly demonstrates a contrary intent.”®

Circuits generally agree on the weight of various types
of legislative history, giving greater weight to contempo-
raneous documents such as the House Ways and Means
Committee Report or the Senate Finance Committee
Report than to post-enactment sources such as the Joint
Committee on Taxation Blue Books (summaries).?’

Despite the level of agreement on legislative history,
however, courts vary in the thresholds required for
looking to the legislative history and in their willingness
to do s0.” In the case of CAMT, perhaps with so little
to choose from, courts may be a bit more wide-ranging
in their consultation of extrinsic aids outside of these re-
sources.”' In this regard, it should be noted that there are
no formal restrictions on the extrinsic aids that a court
can review and rely upon.*

Ill. Controlled Foreign Corporation
Provisions

A. Code Sec. 56A(c)(1)

56A(c)(1) provides that “[a]ppropriate adjustments shall
be made” in AFSI when an applicable financial statement
covers a period that is different from the taxable year.
This provision should be currently effective without the
need for regulations. Congress knows how to preface the
quoted phrase with the phrase “Under regulations,” but
did not do that here.?

The language in Code Sec. 56A(c)(1) is nearly identical
to former Code Sec. 56(f)(2)(D), which was part of the
“adjusted net book income” (ANBI”) regime effective for
taxable years beginning in 1987, 1988, and 1989.% Final
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regulations interpreting former Code Sec. 56(f)(2)(D)
permitted taxpayers to determine ANBI for the taxable
year by including pro rata portions of ANBI from each
overlapping financial accounting year.”> In Example (6)
of former Treas. Reg. §1.56-1(b)(7), the taxpayer had
a calendar tax year for 1987 but a June 30 fiscal year.
Taxpayer’s ANBI for 1987 included 50% of ANBI from
the applicable financial statement for the year ending
June 30, 1987 and 50% of ANBI from the applicable
financial statement for the year ending June 30, 1988.

Taxpayers should have the option of interpreting Code
Sec. 56A(c)(1) in the same manner in the absence of reg-
ulations, by claiming that Code Sec. 56A(c)(1) is ambig-
uous and then applying the “prior construction canon.”
Under this canon, “where ... Congress adopts a new law
incorporating sections of a prior law, Congress normally
can be presumed to have had knowledge of the inter-
pretation given to the incorporated law,” including both
administrative and judicial interpretations.*®

This same canon conceivably could apply to permit
taxpayers to use one of the three permissible methods
in Reg. §1.451-3(h)(4)(i) to reconcile the difference be-
tween a fiscal year and a tax year. Like former Code Sec.
56(f)(2)(D), Code Sec. 56A(c)(1) uses the term “ap-
plicable financial statement,” but also states it has the
same definition as that provided in Code Sec. 451(b)(3),
which was enacted in the 2017 Tax Cuts and Jobs Act.
One of the three methods in Reg. §1.451-3(h)(4)(i) is
a pro rata approach similar to the approach in former

Treas. Reg. §1.56-1(b)(4)-(7).

B. Code Sec. 56A(c)(2)(C)
Code Sec. 56A(c)(2)(C) provides that AFSI includes

“dividends received” by a taxpayer from another corpo-
ration that is not part of the taxpayer’s consolidated re-
turn. Separately, Code Sec. 56A(c)(3)(A) provides that
if taxpayer is a U.S. shareholder of a controlled foreign
corporation (“CFC”), it must also include its “pro rata
share” of the CFC’s AFSI. The taxpayer community has
urged Treasury and IRS to quickly exercise their regula-
tory authority under Code Sec. 56A(c)(15)(A) to prevent
the “duplication” of income that would result if all or
part of the CFC’s AFSI is included in the taxpayer’s AFSI
once under Code Sec. 56A(c)(3) and again in the form of
an actual dividend under Code Sec. 56A(c)(2)(C).
Taxpayers, however, should be able to avoid such a du-
plication of income in the absence of regulations for several
reasons. First, similar language as that contained in Code
Sec. 56A(c)(2)(C) has been interpreted by Treasury and
IRS to notrequireadouble inclusion of the CFC’s financial
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statement income. Former Code Sec. 56(f)(2)(C)(ii)
provided that a taxpayer was required to include “the
earnings’ of a non-consolidated corporation (e.g, a
CFC) in its ANBI “only to the extent of the sum of the
dividends received from such other corporation and ozher
amounts required to be included in gross income under
this chapter in respect of the earnings of such other cor-
poration.” (emphasis added). Former Treas. Reg. §1.56-
1(b)(2)(iv) provided the same rule for both “dividends”
and “other amounts,” to wit: “The [ANBI] of a taxpayer
shall include the earnings of other corporations not filing
a consolidated Federal income tax return with the tax-
payer only to the extent that amounts are required to be
included in the taxpayer’s gross income under chapter 1
of the Code with respect to the earnings of such other
corporation.”’ Thus, the phrase “required to be included
in gross income” was considered to modify both the term
“dividends received” and the term “other amounts.”

The foregoing interpretation of former Code Sec.
56(f)(2)(C)(ii) was not obvious. It could be considered
“ambiguous” as to whether the phrase “required to be in-
cluded in income” modified “dividends received” as well
as “other amounts.” Under a canon known as the “doc-
trine of the last antecedent,” a “limiting clause or phrase
... should ordinarily be read as modifying only the noun
or phrase that it immediately follows.”*® If that canon
were applied, the “included in income” requirement
would apply only to “other amounts.” But, as we know,
most canons are not mandatory, and for every canon
there is often an equal and opposite canon. Arguably,
some version of the ejusdem generis (of the same kind)
canon could be applied to support treating “dividends
received” and “other amounts” similarly. That is, it would
indeed be odd to say “dividends received” are included
even if they were already included in income, but that
“other amounts” would not be included if they were al-
ready included in income.

Regardless, Treasury and IRS have already interpreted
a Code provision similar to Code Sec. 56A(c)(2)(C) as
requiring the inclusion of dividends received and other
amounts in ANBI (the then-equivalent of AFSI) only
to the extent they have not previously been included
in taxable income.” Taxpayers should have the option
of reading Code Sec. 56A(c)(2)(C) in the same manner
on the grounds that the provision is ambiguous and the
“prior construction canon” applies.

It could also be argued that an interpretation of Code
Sec. 56A(c)(2)(C) that causes the double inclusion of
CFC dividends is “demonstrably at odds” with the in-
tent of Congress, particularly in light of the parenthet-
ical following the term “dividends received”—*(reduced
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to the extent provided by the regulations)”—and the
grant of regulatory authority in Code Sec. 56A(c)(15)
to write regulations “to prevent the omission or dupli-
cation of any item.” Together, these provisions indicate
that Congress intended to avoid a double inclusion of
income.” Another argument, discussed below, is that the
grant of regulatory authority in Code Sec. 56A(c)(15) is
self-executing and does not require the issuance of reg-
ulations. See Section V.A., infra. That is, the Code cur-
rently provides that AFSI shall be adjusted to prevent the
duplication of income. On balance, however, the appli-
cation of the prior construction canon may be the most
compelling.

C. Code Sec. 56A(c)(3)(B)

The taxpayer community has urged Treasury and IRS to
issue regulations or other published guidance confirm-
ing that the taxpayer’s pro rata share of each CFC’s net
income or loss is aggregated (i.e., netted) for purposes
of determining whether there is a “negative adjustment”
under Code Sec. 56A(c)(3)(B), rather than determining
whether there is a negative adjustment on a CFC-by-
CFC basis. If one looks only at the language in Code
Sec. 56A(c)(3)(A), it appears to be ambiguous. Code Sec.
56A(c)(3)(A) first refers to a taxpayer being a U.S. share-
holder “of one or more controlled corporations,” suggest-
ingan aggregate approach.” Then, Code Sec. 56A(c)(3)(A)
goes on to say “the net income or loss” is to be computed
for “each” CFC, suggesting a CFC-by-CFC approach.

The legislative history from the Build Back Better Act,
which was passed by the House of Representatives on
November 19, 2021 but not passed by the Senate, quite
clearly supports an interpretation that measures the net
income or loss in the aggregate: “In the case of a U.S.
shareholder of a CFC, AFSI includes the pro rata share
of the AFSI of such CFC. The AFSI of CFCs are aggre-
gated globally, and losses in one CFC may offset income
of another CFC. Opverall losses of CFCs may not re-
duce AFST of a U.S. corporation, but may be carried for-
ward and used to offset CFC income in future years.”*!
While the legislative history of the Build Back Better
Act is not technically considered legislative history for
the Inflation Reduction Act,* an argument can be made
that it should be given weight in light of the similarity of
the CAMT provisions in these two pieces of legislation
and the lack of any legislative history for the Inflation
Reduction Act.

A better argument, perhaps, is to assert the plain
meaning rule by focusing on the broader statutory con-

text. Code Sec. 59(1) determines the CAMT foreign
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tax credit by first calculating the lesser of two amounts.
The first amount is “the aggregate of the applicable cor-
poration’s pro rata share (as determined under Code
Sec. 56A(c)(3))” of the foreign income taxes taken into
account on the applicable financial statement “of each”
CFC and paid or accrued “by each such” CFC. The
second amount is “the product of the amount of the
adjustment under Code Sec. 56A(c)(3) and the per-
centage specified in Code Sec. 55(b)(2)(A)(i).” Clearly
the first amount requires an aggregation of U.S. share-
holder’s pro rata shares of taxes. This compels the con-
clusion that the second amount has to be a Code Sec.
56A(c)(3) “adjustment” determined in the aggregate
for the “lesser of” comparison to make any sense. So,
if the reference to “the adjustment under Code Sec.
56A(c)(3)” in Code Sec. 59(1)(1)(A)(ii) could only
mean an adjustment determined in the aggregate, the
similar reference to “the adjustment” in Code Sec.
56A(c)(3)(B) should also be interpreted as an aggre-

gate adjustment.

D. Code Sec. 56A(c)(5)

Code Sec. 56A(c)(5) first provides that AFSI “shall be
appropriately adjusted to disregard” any foreign income
taxes that “are taken into account into account on the
taxpayer’s applicable financial statement.” Then, “to the
extent provided in regulations,” the preceding sentence
does not apply if the taxpayer chooses to deduct the for-
eign income taxes rather than claim a foreign tax credit.
Other than the “to the extent provided in regulations”
phrase, these provisions were clearly taken from former
Code Sec. 56(f)(2)(B).* Former Treas. Reg. §1.56-1(d)
(3) interpreted former Code Sec. 56(f)(2)(B) consistent
with the statute—basically, foreign income taxes that
were taken into account on taxpayer’s applicable financial
statement were added back to ANBI if they were claimed
as a credit, and not added back if they were claimed as a
deduction.

It is debatable whether the phrase “to the extent pro-
vided in regulations” in Code Sec. 56A(c)(5) requires reg-
ulations before taxpayers are permitted to 7o# add back
to AFSI those foreign income taxes that are deducted
rather than claimed as a credit. Cases have differed on
whether that phrase prevents the regulatory grant from
being self-executing.** Arguably, in this case (as dis-
cussed further below), the ability to avoid adding back
foreign income taxes that were deducted is currently ef-
fective, particularly in light of how similar statutory lan-
guage in former 56(f)(2)(B) has been interpreted in that
manner. That is, courts tend to treat regulatory grants in
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taxpayer-friendly statutes as self-executing if it is fairly
clear what result Congress intended.”

Code Sec. 56A(c)(5) goes on to say: “The Secretary
shall prescribe such regulations or other guidance as may
be necessary and appropriate to provide for the proper
treatment of current and deferred taxes for purposes of
this paragraph, including the time at which such taxes
are properly taken into account.” There was no reference
to “current and deferred taxes” in former Code Sec. 56(f)
(2), but Treasury and IRS nevertheless addressed the
treatment of “current and deferred” taxes in former Treas.
Reg. §§1.56-1(d)(3) and (4). Former Treas. Reg. §§1.56-
1(d)(3)(i) provided: “Taxes directly or indirectly taken
into account consist of the taxpayer’s total income tax
expense that includes both current and deferred income
tax expense.” Former Treas. Reg. §§1.56-1(d)(4)(vii)
provided that if deferred foreign taxes were added back to
ANBI in a prior year and then deducted under Code Sec.
164(a) in the current year, a current year deduction of
those taxes from ANBI is permitted if they were deferred
in years beginning in 1987. In light of these prior inter-
pretations of how deferred taxes are treated in a similar
context, and the use of “shall” in the regulatory grant, it
is reasonable to argue that the regulatory grant for de-
ferred taxes is self-executing (as discussed further below)
to the extent of deferred tax issues covered in the prior
regulations.

IV. Foreign Tax Credit Provisions

A. Code Sec. 59(1)

Code Sec. 59(I)’s “lesser of” rule requires a determina-
tion of the foreign income taxes that are (1) “taken into
account on the applicable financial statement of each
“CFC” and (2) “paid or accrued (for Federal income tax
purposes) by each such” CFC. Taxpayers are concerned
about how this provision will be applied when, as is fre-
quently the case, these two events do not occur within
the same taxable year. The literal risk is that the CAMT
foreign tax credit is not permitted for taxes that are
counted in different years for financial and tax purposes.

Fortunately, there was a helpful colloquy between
Senator Menendez and Senator Wyden on August 6,
2022, prior to the enactment of the IRA, which discussed
the consequences of a taxpayer having different tax years
for foreign and U.S. purposes. Senator Menendez asked:
“Does Treasury have the authority to issue regulations
dealing with potential issues with foreign income taxes
relating to nonconforming foreign tax years and how
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that impacts foreign tax credits in the corporate alter-
native minimum tax?” Senator Wyden responded: “Yes,
regulations such as these would be in line with the leg-
islative text and our intent for companies to be able to
appropriately utilize foreign tax credits in the alternative
minimum tax.”#

The colloquy is not directly on point, as it focuses on
different tax years, and not technically a difference be-
tween when taxes are taken into account for financial
purposes and when they are paid or accrued for U.S. tax
purposes. But it may be on point if the foreign tax year
dictates the year in which the tax is taken into account
for financial statement purposes. Using this colloquy to
help avoid losing a foreign tax credit over timing differ-
ences may not be acceptable to some courts. But there
are instances in which courts have relied on a colloquy to
support their interpretation of a statute.”

Again, a better argument may be to assert the plain
meaning rule with a focus on the broader statutory con-
text. Code Sec. 56A(c)(3) squarely addresses the need
to make adjustments when there are different periods
for financial statement and tax purposes, which is the
exact difference at issue in Code Sec. 59(1)(1)(A)(i).
Borrowing the “appropriate adjustments” language
from Code Sec. 56A(c)(3), an “appropriate adjustment”
in the context of Code Sec. 59(1)(1)(A)(i) would be to
apply the CAMT foreign tax credit in the later of the
financial statement year or the tax year, in order to pre-
vent a loss of the credit.

B. Corporate Partner’s Proportionate
Share of Partnership Foreign Taxes

Some tax practitioners have questioned whether an appli-
cable corporation may claim its pro rata share of a CFC’s
foreign income taxes when it owns the CFC through a
partnership. The concern is that the CAMT provisions
do not explicitly address what to do with a corporate
partner in a partnership that owns a CFC.

In the case of the foreign tax credit being claimed by
a corporate partner for U.S. federal income tax liability
purposes, there is nothing explicit on that either. In Rev.
Rul. 71-141,% the IRS addressed a fact pattern in which
two corporations (M and Q) were 50/50 partners in a
partnership that in turn owned 40% of a foreign corpo-
ration (T). The IRS relied on Code Sec. 702(a)(6), which
provides that a partner shall take into account its distri-
butive share of the partnership’s foreign income taxes, as
well as Reg. §§1.702-1(a)(6) and 1.703-1(b)(2), to con-
clude that M and Q were entitled to a Code Sec. 902
credit for their distributive shares of T’s foreign income
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taxes that were “deemed to have been paid with respect
to dividends received from T through [the partnership].”

While a few things have changed since 1971, including
the repeal of Code Sec. 902, the authorities relied on by
the IRS have not changed, nor has the underlying ra-
tionale for treating a corporate partner as having paid
its distributive share of foreign income taxes incurred
by the partnership’s CFC. This ruling, together with
the requirement in Code Sec. 56A(c)(2)(D)(i) that an
applicable corporation must include in its AFSI its dis-
tributive share of the partnership’s AFSI, ought to be
enough for anyone to be comfortable, in the absence of
regulations, that the corporation may claim a CAMT
foreign tax credit for its pro rata share of the partnership’s
CFC’s taxes.

V. Effect of Regulatory Grants

A. Are Any of the Regulatory Grants
Self-Executing?

The IRA added five regulatory grants of authority in
Code Sec. 56A* and another three in Code Sec. 59.%°
For each regulatory grant in which a specific directive is
made (that is, other than a general directive to carry out
the purposes of the Code Sec. or subsection), there is a
question whether the directive is self-executing or, alter-
natively, requires regulations to have any force or effect.

The courts have applied a “how versus whether” test
in determining whether a regulatory grant is self-exe-
cuting.’! Specifically, is Congress delegating to Treasury
the decision of “whether” to issue a regulation as well
as “how” to implement the regulation, or is it directing
the Treasury to issue a regulation and delegating only the
decision of “how” to implement the regulation? Courts
have answered that question by examining the particular
language in the grant, and looking for a strong indica-
tion by Congress of the result intended (including on
the basis of what the court perceives as congressional
purpose).”® Particularly when Treasury has failed to issue
final regulations for a number of years, the courts effec-
tively have created “phantom” regulations for the ben-
efit of a taxpayer to effectuate the intent of Congress.*
Courts, however, also have treated taxpayer-unfavorable
regulatory grants as self-executing where Congressional
intent for a particular result is clear.*

Treating any of the CAMT regulatory grants as self-ex-
ecuting may be challenging due to the lack of legislative
history. Nevertheless, a strong case can be made for sev-
eral of the grants.
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First, it can be argued that regulations are not neces-
sary for a taxpayer to avoid the duplication of income
from a CFC dividend under Code Sec. 56A(c)(2)(C)
to the extent the earnings supporting the dividend
have already been included in AFSI under Code Sec.
56A(c)(3)(A). Code Sec. 56A(c)(15)(A) provides that
“[t]he Secretary shall issue regulations to provide for
such adjustments to adjusted financial statement in-
come as the Secretary determines necessary to carry
out the purposes of this section, including adjustments
(A) to prevent the omission or duplication of any item.”
(emphasis added). This directive is buttressed by a par-
enthetical in Code Sec. 56A(c)(2)(C) immediately fol-
lowing the reference to “dividends received” from the
CFC: “(reduced to the extent provided by the Secretary
in regulations other guidance).” Together these provi-
sions make it clear that Congress did not want dividend
income from a CFC included in AFSI if it has already
been included in AFSI. Neither the lack of an express
statement to that effect in the legislative history> nor
the use of “to the extent” language rather than the term
“shall” > have stopped courts from treating similar lan-
guage as self-executing.

Second, the “to the extent” clause in Code Sec. 56A(c)
(5), which states that the add-back to AFSI for foreign
taxes does not apply to foreign taxes if the taxpayer has
chosen to deduct them instead of claiming a foreign tax
credit, represents a fairly obvious indication of what
Congress intended. The “to the extent provided in regu-
lations” clause has been treated as a “whether” regulation
in one case,” but as a “how” regulation in another case.’®
The decision in the latter case seems more appropriate
here.

Third, as discussed above, the directive in Code Sec.
56A(c)(5) that Treasury “shall” issue regulations regarding
current and deferred taxes should be regarded as self-exe-
cuting and interpreted similar to how Treasury interpret
this same concept in the former ABNI regulations.

B. What is the Scope of the Treasury’'s
Authority Under These Grants?

The regulatory grants of authority in Code Secs. 56A and
59 come in three varieties: specific delegations,” general
delegations,” and a mixture of the two.!

Where a regulation is issued by Treasury pursuant to
an express delegation of authority in the Code provision,
and the specific matters to be addressed are described
therein (a “specific delegation”), generally a court must
defer to that regulation unless it is found to be “arbitrary,
capricious, or manifestly contrary to the statute.”®
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Where regulation is issued pursuant to a general del-
egation of authority in a Code provision (e.g., “The
Secretary shall prescribe such regulations as may be nec-
essary or appropriate to carry out the purposes of the sec-
tion”),* or issued pursuant to Code Sec. 7805(a) where
there is no general delegation in the Code provision,* a
court must first determine that Congress made an im-
plicit delegation of authority to Treasury to address the
particular matter at issue before it grants deference to the
regulation.® It does that by examining whether Congress
left a gap for Treasury to fill, typically based on ambiguity
of statutory language.® If the court determines there has
been an implicit delegation, it grants deference as long
as the regulation is a “permissible construction of the
statute.”” This form of Chevron deference for regulations
issued pursuant to an implicit delegation is not as defer-
ential as the “arbitrary and capricious” standard used for
regulations issued pursuant to a specific delegation.

The foregoing distinction between “specific delegation
regulations” and “general delegation regulations” can as-
sist in determining the proper scope of the regulation.
For “specific delegation regulations,” the scope must be
consistent with the delegation. For “general delegation
regulations,” the scope must be tied to some idea or prin-
ciple emanating from the statute. The latter regulations
can be considered invalid if they add restrictions not
contained in the statute®® or otherwise conflict with the
statute.”

Regulations issued under a general grant of authority
are nearly indistinguishable from regulations issued
under Code Sec. 7805(a). Courts apply Chevron to reg-
ulations promulgated under Code Sec. 7805(a) by con-
sidering only the operative Code section as the source
of authority for the regulation.”” Any Code Sec. 7805(a)
regulation hoping for Chevron deference must still point
to a gap in the statute that needs to be filled, in order to
have the requisite authority to fill that gap.”

VI. Any Reasonable Method in the
Absence of Regulations

It is often said that a court will accept a taxpayer’s rea-
sonable position in the absence of regulations or other
guidance addressing the particular issue. The authority
most frequently cited for this principle is in Gozzesman
v. Commissioner,”> in which the issue was whether the
accumulated taxable income for Code Sec. 531 purposes
should be calculated on a separate company basis or a
consolidated basis. The pre-1966 regulations required
computation on a combined basis. Then, the 1966

"
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regulations were silent and provided no guidance on the
issue. No regulations requiring computation on a com-
bined basis were issued until 1968; such regulations were
later withdrawn and then re-proposed in 1979. The Tax
Court addressed whether it was proper for the taxpayer
to apply a “separate company” method during the 1973-
1975 tax years, and held for the taxpayer, stating that
the government “had ample opportunity to amend” the
regulations and the court would not “fill in the gaps™:

We cannot fault [taxpayer] for not knowing what
the law was in this area when the Commissioner
charged by Congress to announce the law (sec.
1502) never decided what it was himself ... Thus, we
find that the Commissioner’s regulations regarding
the manner in which the accumulated earnings tax
was to be imposed on corporations making consol-
idated returns were ambiguous during the years at
issue. This ambiguity was of the Commissioner’s
making, and, as such, must be held against him ...
[Taxpayer’s] interpretation of these regulations was
reasonable under the circumstances.”

Besides Gottesman, there are many other examples of
similar approaches taken by the Tax Court and Supreme
Court, both inside and outside of the consolidated re-
turn area, even in cases where the taxpayer is viewed as
receiving an unwarranted benefit. Some of these cases
involve situations like Gottesman where a taxpayer is
relying on a favorable application of existing regulations
that the government has failed to amend.”* Other cases
involve situations where a taxpayer is relying on a statute
for which Treasury has been directed to issue regula-
tions but has not, and the issue is whether a court may
apply the statute in the taxpayer’s favor in the absence of
regulations.”

The government recently sought to limit the applica-
tion of Gottesman to cases involving taxes in the nature
of penalties, and the Third Circuit in Duquesne Light
Holdings, Inc. & Subs. v. Commr”® agreed that Gottesman
involved a “penalty tax that is strictly construed against
the IRS” and did not apply to “ordinary corporate tax.”
Other courts, however, have either cited Gottesman fa-
vorably”” or determined that it was not applicable for
various legitimate reasons,”® without any mention of
Gottesman involving penalty taxes.

As for taxpayers implementing CAMT in 2023, IRS
may assert that Gottesman does not apply because that
case and others such as Woods Investment involve situ-
ations where the government failed for many years to
address the issue in guidance, and here the government
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is acting fervently to issue regulations. Nevertheless, the
principle that a “reasonable position” will be upheld in
the absence of guidance has been applied by both courts
and the IRS without regard to whether there was a delay
in issuing guidance.”

Moreover, taxpayers have been given a special tool to
arrive at a substantial authority position in the absence of

regulations. Reg. §1.6662-4(d)(3)(ii) states:

There may be substantial authority for the tax treat-
ment of an item despite the absence of certain types
of authority. Thus, a taxpayer may have substantial
authority for a position that is supported only by a
well-reasoned construction of the applicable statu-
tory provision.

Using this provision, and the application of statutory
construction principles, taxpayers can at least arrive
at a position that is protected from penalties. A “well-
reasoned” analysis could consider the types of author-
ities that a court might consider in the absence of any
official legislative history—such as colloquies, legislative
history from prior proposed legislation, or regulations
interpreting similar provisions in prior legislation—even
if those authorities are not themselves listed as the types
of authorities that may independently be used to support
a substantial authority position.

VII. Conclusion

This article is premised on the belief that Treasury and
IRS will not issue retroactive final regulations within 18
months of the IRA’s enactment, and that, at least for cal-
endar year 2023, taxpayers will have to navigate many
of the CAMT questions in a world without final reg-
ulations. But anything is possible. If indeed retroactive
final regulations are issued by the 18-month deadline of
around February 16, 2024, then the value of this article
will have dropped significantly. If the regulations are fa-
vorable, then taxpayers will be happy, and this article will
be mostly irrelevant. If they are unfavorable, and taxpay-
ers are unhappy, some taxpayers may question the regu-
lations’ validity. But that is a very different topic—and
article.

A more likely possibility is that, at some point prior
to the extended due date for calendar year 2023 returns,
either proposed regulations are issued but not final reg-
ulations, or final regulations with a prospective effec-
tive date, are issued following the issuance of proposed
regulations. An expectation in both situations is that
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taxpayers will be permitted to rely on them retroactively,
although it has become common for Treasury and IRS to
condition that reliance on taxpayers applying the regula-
tions on an all-or-nothing basis. If a taxpayer chooses to
rely on proposed regulations or prospective final regula-
tions in full, retroactive to January 1, 2023, then, again,
the value of this article will have been eclipsed—at least
for that taxpayer.

On the other hand, if due to unfavorable provisions a
taxpayer chooses not to apply proposed or final regula-
tions in full on a retroactive basis, and instead decides to

go without regulations for 2023 and defend its reason-
able positions based on statutory construction principles,
then hopefully this article will be a useful guide. In those
situations, there are invariably some parts of the regula-
tions that the taxpayer will want to apply. While the tax-
payer taking the “go it alone” route would be precluded
from relying on parts of the regulations the taxpayer finds
favorable, the taxpayer could still apply them on grounds
they represent “reasonable” interpretations for substan-
tial authority purposes, and the government would have
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Dover Corp. & Subs., 122 TC 324, 352, Dec. 55,630
(2004) (Tax Court believed that the govern-
ment was “free to amend” its regulations and
that the perceived abuse was “a problem of
[Respondent’s] own making”).

Int’l Multifoods, 108 TC 579, 589, Dec. 52,100
(1997) (“It is well established that the absence
of regulations is not an acceptable basis for
refusing to apply the substantive provisions
of a Code Sec. of the Internal Revenue Code
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... we must do ‘the best we can’ in applying
Code Sec. 865 and the policy underlying it");
First Chicago, 88 TC 663, 676-77, Dec. 43,792
(1987); Occidental Petrol. Corp., 82 TC 819, 829,
Dec. 41,240 (1984) (“Secretary, to this day,
some eight years after the effective date of
these new provisions, has not yet promul-
gated any such regulations ... Congress could
hardly have intended to give the Treasury
the power to defeat the legislatively contem-
plated operative effect of such provisions
merely by failing to discharge the statutorily
imposed duty to promulgate the required
regulations”).

Duquesne Light Holdings Inc. & Subs., CA-3,
2017-2 usTC 150,268, 861 F3d 396 (2017).
Applied Research Assocs., Inc., 143 TC 310, 320-
21, Dec. 60,052 (2014).

State Farm Mut. Auto. Ins. Co., 130 TC 263, 280,
292, Dec. 57,472 (2008); Conn. Gen. Life Ins. Co.,
CA-3, 99-1 usTC 50,500, 177 F3d 136, 143, 146
(1999); Garvey, Inc., ClsCt, 83-1 usTC 99163, 1
ClsCt 108, 51 AFTR 2d 83-271 (Ct. Cl. 1983), aff'd,
CA-FC, 84-1 USTC 9214, 726 F2d 1569 (1984);
Norwest Corporation, 111 TC 105, Dec. 52,830
(1998); Marvel Entertainment, LLC, 145 TC 69,
Dec. 60,351 (2015), aff’d per curiam, CA-2,
2016-2 USTC 50,403, 842 F3d 1291 (2016).

See, e.g., D.E. Wigfall, 43 TCM 978, Dec.
38,907(M), TC Memo. 1982-171 (court accepted
taxpayer’'s formula for determining what por-
tion of a realized gain is attributable to the
nonresidential use of a residence, referring
to “the myriad of logical formulae one could
devise for section 1034 allocations, the lack
of any decided cases addressing the alloca-
tion formula issue, and the absence of any
guiding regulation”); FSA 199941001 (February
2, 1999) (stating that in the absence of regu-
lations under Code Sec. 453A(b) defining “face
amount” for contingent payment obligations,
“it is reasonable to look to a taxpayer’s cal-
culation of the value of the transferred pro-
perty ... in order to ascertain a face amount
of the installment obligation for purposes of
Code Sec. 453A(b)(2)"); FSA 200006004 (January
31, 2005) (citing Gottesman, the IRS stated:
“Because there are no regulations directly
applicable to the Series A and B notes, under
either Code Sec. 382(1)(5) or the OID regime, a
court may permit Taxpayer to use any reason-
able method to determine the amount of in-
terest attributable to indebtedness converted
to stock”).

Notice CC-2003-014 (May 8, 2003) (IRS attor-
neys may not take positions contrary to final or
temporary regulations in force, or to proposed
regulations if there are no final or temporary
regulations currently in force addressing a
particular matter).
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